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PRE 


Fine is a ſpecies of aſſurance, ſo 

frequent in uſe, and extenſive in 
operation, that its nature and effects 
ought to be fully inveſtigated and ex- 
plained. This taſk, it is preſumed, has 
not yet been executed with all that at- 
tention which a ſubject ſo intereſting de- 
ſerves. Two particular tracts have been 
publiſhed within theſe few years on this 
title; one by Mr. Serjeant Wilſon, the 
other by Mr. Chetuynd. Of theſe the 
former is almoſt entirely confined to 
matters of practice, and the latter is 
framed on a plan much too contracted ta 
form a compleat treatiſe on ſo important 
a ſubject. A more extenſive and mi- 
nute enquiry into this part of our law, is 
therefore ſubmitted to the profeſſion. 


The obvious utility of ſuch an attempt 


makes an apology unneceſſary; a few 
words, however, may not be improper 
on the method adopted in this eſſay.— 
Moſt of our treatiſes on particular titles 
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of law, contain little more, than a 


collection of the caſes that are to be 
found in the reporters on ſuch title, diſ- 
poſed without method, and without 
eſtabliſhing or deducing any general 
principles, (the excellent Eſſay on Con- 
tingent Remainders being almoſt the only 
exception); ſo that they merely conſiſt 
of a number of bare facts, out of which 
the Hudent is obliged. i he can, to col - 
lect the theory of the title. Hence the 
ſtudy of the law becomes an act of the 
memory alone; whereas, if a ſyſtematic 
diſtribution of the ſubject were made, 
and the general principles ſupported, by 
clear abridgments of the caſes in which 
thoſe principles were eſtabliſhed, the ſtudy 

of the law would then become much 
more eaſy, more rational and ſcientific, 
than it is at preſent. 


This method has been attempted in 
the following pages; and if they ſhould 
fail to meet with approbation, the author 
is confident it will not be owing to any 
fault in the plan, but to a defect in the 
execution, 
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F 1 NO. 


HEN property firſt became the ſub- 

ject of alienation, it was found ne- 

ceſſary to adopt ſome authentic mode 
of transfer, which might ſecure the poſſeſſion 
and evince the title of the purchaſer. 


By the antient common law, a charter of 
feolfment was in general the only written in- 
ſtrument whereby lands were transferred or 
conveyed z but although this aſſurance derived 
great authenticity from the number of wit- 
neſſes by whom it was uſually atteſted, and 
from the ſolemn and public manner in which 
livery of ſeiſin was formerly given; yet ſtill it 
may be ſuppoſed that inconveniences would 
frequently ariſe, either from the loſs of the 

B 2 charter 
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charter itſelf, or from the difficulty of proving , 


it after a lapſe of years. 


Theſe circumſtances probably induced men 
to look out for ſome other ſpecies of aſſurance, 
which ſhould be more ſolemn, more laſting, 
and more eaſy to be proved than a charter of 


feoffment. 


Experience muſt ſoon have diſcovered that 
no title could be ſo ſecure and notorious as 
that which had been queſtioned by an adverſe 
party, and ratified by the determination of a 
court of juſtice; and the ingenuity of man- 
kind ſoon found out a method of drawing the 
ſame advantages, from a fictitious procels. 


To effect this purpoſe the following plan 
was adopted: a ſuit was commenced concern= 
ing the lands intended to be conveyed, and 
when the writ was ſued out, and the parties 
appeared in court, a compoſition of the ſuit 
was entered into with the conſent of the 
judges, whereby the lands in queſtion were 
acknowledged to be the right of one of the 


contending parties. 


This agreement being reduced into writing 
was inrolled among the records of the court, 
where it was preſerved by the public officer, 
by which means it was not fo liable to be loſt 
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fa) or defaced as a charter of feoffment, and 
would at all times prove itſelf; and being 
ſubſlituted in place of the ſentence which 
would have been given in caſe the ſuit had 
not been compounded, it was held to be of 
equal force with the judgment of a court of 
Juſtice. 


The form which was firſt adopted in this 
kind of agreement has continued ever fince ; 
to ſhew the tenor thereof, and the difference 
between it and the charters which were then in 
uſe, I ſhall tranſcribe it : 


Hee eſt finalis concordia facta in curia Domini 
Regis apud Weſt monaſterium in vigilia beati Petri 
Apoſtoli, anno regni Regis Henrici Secundi, triceſi- 
mo tertio coram Ranulpho de Glanville, Juſticiario 
Domini Regis, & coram I. R. W. & T. & aliis 
fidelibus Domini Regis qui ibi tunc aderant, inter 
priorem & fratres hoſpitalis de Hieruſalem, & W. 
T. flium Normanum & Alanum filium ſuum quem 
ipſe altornavit in curia Domini Regis ad lucran- 
dum & perdendum de tota terra illa & de perti- 
nentiis, de qua terra tota placitum fuil inter eos in 


— —— 


(a) There is a record of a fine in Dugdale's Origines 
Furidiciales, 95, dated 28 Hen. 2. anno 1182, which 
is expreſsly mentioned to have been levied, becauſe the 
charter of feoffment by which the lands had been con- 
veged was loſt, 


B 2 curia 


Glanv. lib. 8. 
6. 3: 
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curia Domini Regis ſcilicet quod prædictus W. & 
Alanus concedunt & teſtantur donationem quam 
Normanus pater ipfius W. ipſis inde fecit, & il- 
lam terram totam quietam clamant de ſe & bere- 
dibus ſuis domui heſpitalis & prefato priori & 
fratribus in perpetuum, tenenda de demo boſpitali 
& prediftopriore & fralribus in perpetuum & per 
liberum ſervitium guatuor denariorum per annum 
pro omni ſervitios, & pro hac conceſſione & teſtifi- 
calione & quieta clamantia prefatus prior & fra- 
tres boſpitalis dederunt ipſi Wilbelmo & Alano cen- 


tum ſolidos ſterlingerum. 


This ſpecies of aſſurance was called finis or 
finalis concordia, from the words with which it 
began and alſo from its effect which is to put 
a final end to all ſuits and contentions (50. It 

may be deſcribed to be, an amicable agreement 
or compoſition of a ſuit, whether real or ficti- 
tious, betwern the demandant and tenant, with 
the conſent of the judges, and inrolled among 
the records of the court where the ſuit was 
commenced, by which lands and tenements are 
transferred from one perſon to another, or any 


() Et acta quod dicitur talis cencerdia finalis eo quod 
finem imponit negetio adeo ut neuter litigantium ab ea de 
cetero poterit recedere. Glarv. lib. 8. c. 3. Finis eft extre- 
mitas uninſeujuſque rei et ideo dicitur finalis concerdia 
quia impont? fruem litibus, Bratton 435 
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other ſettlement is made relating to lands and 
tenements (c). 


The idea of a fine ſeems to have been origi- 
nally taken from the ſranſactio of the Civilians 
which was an accommodation of a ſuit, or an 
agreement reſpecting ſome doubtful matter chat 
would otherwiſe become the ſubj ct of a ſuit. 
Tranſactio eft ſuper re dubia aut lite incerta 
conventio non gratuita atiquo dato retento vel 


promiſſo. 


Although no writer on the Engliſh law has 
taken notice of this circumſtance, yet the fol- 
lowing paſſage from Braten is an undoubted 
proof of it. Concordia in foro ſeculari idem eft quod 
tranſactio, & eſt tranſactio de re dubia & lite in- 


(c) Finis primo dicitur ritus ille folennis transſerendorum 
predicrum in curia regis civilium cauſarum quo nihil ſauc- 
tius habetur vel auguſtius ad alienationes et hereditates 
ftlabiliendas.—Tranſattionis tgitur ceram rege duo erant ge- 
nera, unum ſimplici Jus charta enuntiatum et teſtatuin, aliud 
tamgquam e compoſita lite proventens rei judicatæ formam ex- 
hibit ideoque finis dictum quaſi litis terminus. Sed genus 
alterum (qui finis dicitur et finalis concordia) magis placuit 
quod preter itcſtationis magnificentiam non ſolum ad ſtabili- 
endas tran/ationes, fed ad reſciudendas lites maxime valeat, 
ideogue ab emptoribus terrarum tamgquam jacra anchora 
culta et admirata, — Spelman's Gloif, vo:2 Finds. 


B 3 certa 


Voet. Com- 
pend. Juris. 


p- 51. 


Practon, fo. 
310. a. & b. 
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certa aliquo dato vel promiſſo vel retento a lis 
tranſactio (d). 


From the ſimilarity of theſe definitions it ap- 
pears clearly that the Eugliſʒ lawyer copied 
from the Roman, nor ſhould it appear extraor- 
dinary that we are indebted to the civil law for 
this moſt uſeful ſpecies of aſſurance, when we 

Vide Glanv. conſider how much our firtt writers Glanville 
A and Braten have borrowed from Juſtinian's 
Selden ad Fle- CO arhough the more mdern authors ap- 


tam. Barring- 1-3; cither to have been ignorant of the obli- 
ton Obſerv. 


on the Sta- gations which wen the Romans in this 
tutes 63. reſpect, or have 2: mifaken pride been 


extremely un r, .o KO dge them (e). 


The Engliſb were not the only people who 
adopted the Tramſachio of the Civilians, tor the 
French ſeem to have felt very early the ſupe- 


(4) Finis eft judicialis illa tranſactio qua quis ad majo- 
rem fat auttoritatem coram juſticiariis regis terras vel 
tenementum ad alium transfert et eorum ſubſcriptionibus 
firmat,——Du Cange Gloſſ. voc. Finis, 


(e) There is a paſſage in the firſt inſtitute from which it 
appears that Sir Edward Coke was not totally unacquaint- 
ed with the origin of fines, for ſpeaking of their etymo- 
logy, he ſays, « And the civilians call this judicial 
* concord 1ranſaftionem judicialem de re immobili.— 
x Inſt, 262. a. 
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rior efficacy of this ſpecies of contract over 
every other, and therefore introduced it into 


their law. 


On nomme tranſaction les actes qui ont pour ob- 
Jed de terminer on prevenir des proces auxquels les 
droits reſpectifs pouvoient donner lieu. 


Il n'y a point de conventions plus ſolides ni d en- 
gagement plus reſpectables que ceux garanits par 
une tranſafiion ſur proces : les loix les adoptent et 


les protegent, Parcegu'elles ſont importantes a la 
ſeciets et que leur but naturel eſt, de deliverer les 
parties du trouble que produit PFevenement des 
proces, de faciliter les reconciliations, iaſſurer le 
fort et Petat des citoyens, et de tarir la ſource de 
toute diſſention, 


Quelgue fois la tranſaion ſe faiſoit au parlement 
meme comme on voit au ſecond regiſire olim fo. 25. 
Vo. ou il eſt dit. Hæc eſt concordia fadla, anno 
1298, inter Petrum Epiſcopum Altifiodorenſem et 
Procuratorem Comitis All iſiodorenſis. 


No traces of a tranſaio or fine are to be 
found in the original cuſtoms of the duchy of 
Normandy, but it ſeems to have been intro- 
duced very early into their law; for in the 
Coutums reformee de Normandie which was com- 


Deniſart Col. 
de Deciſions, 


Encyclopedie 
Tranſaction, 


HiſtdeFrance 
par de Velley 


et Villaret, Tom. 16, Cout. Reform, de Norm. par Berault, p. 555. 
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piled in the year 1452, mention is made of a 
con tract de tranſattion as a thing well known, 
and in common uſe (J). 


Coke Read- Tr has been a favourite topic with our law- 
ng on Fines. ers to enlarge very much on the antiquity of 
Plowden 368. fines, ſome have carried this idea ſo far as to 
Yr inſiſt that they were cocval with the firſt rudi- 
ments of the law, and formed as it were an 

original conveyance or aſſurance. Others have 

contended that fines were well known in this 


kingdom before the No: man conquett; but if 


(/) Agreements in the nature of fines were formerly 
known in Scotland. —** In dificu!lt or intricate cafes it 
« was an early practice for judges to interpoſe, by 
ce preſiing a tranſaction between the parties; of which 
% we have ſome inſtances in the Court of Seon not 
«© far back. This practice brought about many agree- 
* ments betwixt litigants, which were always recorded 
in the court where the proceſs depended. The re- 
* cord was compleat evidence of the fact; and if either 
*« party broke the concord or agreement, a decree went 
* again! him without other proof, The ſingular ad- 
*« vantages of a concord or tranſaction, thus finithed in 
*« face of court, moved individuals to make all their 
*« agreements of any importance in that form. And 
indeed while writing continued a rare art, ſkilful 
*« artiits, except in courts of juſtice, were not eaſily 
„found, who could readily take down a covenant in 
„ writing.” Lord Kaims's Law Trad, 65. 
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it be admitted that the firſt idea of a fine was 
3 derived from the civil law, and we truſt this 
® fact has been fully proved, it will follow that 
my fines could not poſſibly have been known in 
*Y England until ſome time after the year 1130, 1 Blackſt. 17. 
ro when a copy of the Pandefs was found at 
Amalphi in Italy; in conſequence of which 
diſcovery the ſtudy of the Roman law ſpread 
with uncommon rapidity all over Europe, not 
excepting this iſland, in which Roger ſir- named 1 Blackſt. 18, 
Vacarius, who was brought over here by Theobald — 
a Norman abbot, elected to the ſee of Canter- 
bury, read public lectures at Oxford on the 
Roman law, in the year 1147. 


As a farther proof of this aſſertion it may be 

obſerved that Dugdale and Madex, the two Dugd. Orig. 

2 moſt diligent and learned inquirers into our ray 

* antient records and charters, have acknowledged to the Form. 

| that they could not diſcover any traces of fines Ang). 135, 
in this country before the reign of Henry II. 
* who aſcended the throne of England in the 
| year 1155, which was eight years after Vaca- 
rius had publickly taught the Roman law at 

Oxferd: and Glanville, in whoſe time fines Lib. 8. c. 1. 
were fully eſtabliſhed, is not ſuppoſed to have 
written before the year 1181, that is 34 years 
after the introduction of the Roman juriſpru— 
dence; ſo that there can ſcarce remain a doubt 
but that fines were firſt adopted in Eng- 
land 
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Fines. 


land during the reign of Stephen or his 
immediate ſucceſſor Henry II, And that we 
are indebted to Juſtinian's code for this part 
of our law. 


Ar TERM 


Of the Manner of Levying a Fine, and its 
DIFFERENT PARTS. 


FINE has in the preceding chapter 

been deſcribed to be, an amicable agree- 
ment or compoſition of a ſuit, whether real or 
ftitious, between the demandant and tenant, 
with the conſent of the judges, and inrolled a- 
mong the records of the court where the ſuit 
was commenced, by which lands and tenements 
are transferred from one perſon to another, or 
any other ſettlement is made relating to lands 
and tenements. 


There is no ſinall difficulty in aſcertaining 
the manner in which fines were originally le- 
vied on account of the great ſcarcity of mate- 
rials for ſuch an enquiry; for except what is to 
be found in the diſſertation which Madox has 
prefixed to his collection of antient charters, 
and the few obſervations which Dugdale in his 

3 Origines 
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Origines Juridiciales has made on this ſubject, 


nothing has been collected either by our lawyers 


or antiquaries. 


11 


NMadox ſeems to be of opinion that a fine Diſſert. ſ. 17, 


was not originally an accommodation of a ſuit 
in the ſtrict ſenſe of the word, becauſe in ſome 
of the moſt antient fines no original writ ſeems 
to have been ſued out, nor any proceſs uſed for 
the purpoſe of bringing the parties before the 
court. But they themſelves having agreed on 
the matters in diſpute, and drawn up an agree- 
ment in writing called a Chirographum or in- 
denture (a) they then appeared in a court of 
juſtice, where they acknowledged it as their 
agreement, and mutually ſet their ſeals to it; 
and upon a payment of a certain fine it was in- 
rolled among the records of the court, or elſe 
the parties entered into an agreement in court, 
where it was immediately reduced into the form 
of a Chirographum and recorded, a copy of 
which was delivered to each of the parties. 
And this idea is confirmed by the opinions of 


(a) Privatarum (chartarum) autem tres ſunt ſpec;es, 
una cum fro poſſeſſeore loquatur, alia cum contra ipſum, et 
tertia Chirographata que tam fit fro ipſo quam contra 
ipſum. Fleta, lib. 3. c. 14. 53. 

the 


12 


Vinius Tract. 
de Tranſact. 
E. 4+ Nu. il. 


Lib. $. c. 1. 


Fines. 


the Juſtices Tremayle, Briggs, and Bryan, in the 
Abbot of Merton's caſe (6b). 


This manner of levying a fine agrees exactly 
with the tranſadtio of the civil law, which was 
not always an accommodation of a ſuit actually 
commenced, but an agreement relating to ſome 
doubtful matter, which muſt otherwiſe have 
become the ſubject of litigation. Objectum five 
materia tranſactionis ſunt res dubiæ vel litigioſæ de 
quibus ſcilicet vel nunc lis fit, vel in futurum eſſe poſ- 
fit, aut metuatur, nam litem motam eſſe nibil 


neceſſe eſt. 


It ſcems however to have been very ſoon eſta- 
bliſhed that no fine could be levied, unleſs upon a 
placitum, or {uit actually commenced in the uſual 
manner, for Glanville deſcribes a fine to be an 
accommodation of a ſuit actually commenced, 
contingit autem mullotiens loquelas motas in curia 
domini regis per amicabilem compoſitionem et fi- 
nalem concordiam terminari, ſed ex conſenſu et 
licentia domini regis, vel ejus juſticiariorum unde- 


— 


(6) * A fine is nothing more than a covenant be- 
«« tween the parties, and recorded by the juſtices, and 
if it be before juſtices of record, the parties being 
«« preſent, it ſeems good, for the writ 1s ſued only to the 
intent to make the parties appear, and if they are 
«« preſent and will appear gratis, it is not neceſſary to 
* have a writ, but they may make a final covenant by 
«+ record of the juſtices. And a fine is but a covenant 
of record.” Year Beat Pajch. 21 Eats. 4. fo. 4. No. 
8. Mich. 21 Edu. 4. fo. 60, Ns. 32. 


cungue 


. F 
+3 * gf 


Aa 
. 
”* 

* 


oa et 2 FOE 
. 


q CS! - 
. 3 


Fines. 


cungue fuerit placitum, five de terra frve de 
alia re. 


It even appears that as early as the reign of 
Henry 3d, there was a particular placilum adapt- 
ed to the purpoſe of levying a fine; thus 
Madox has quoted a fine, levied in the 27th 
Henry zd, between Ranulph, abbot of Ramſey 
and Matthew de Leyham. Unde placitum finis 
facti ſummonitum fuit inter eos in eadem curia (c). 


By the ſtatute 18 Ed 1. the mode of levying 
fines was aſcertained ; and it was enacted, that 
no fine ſhould thenceforth be levied, unleſs 
upon a ſuit actually commenced in the uſual 
manner, ſo that from that time, a fine became 


(c) It was formerly a common practice for perſons who 
had any cauſe of diſpute to appear before parliament, and 
there to enter into an agreement concerning the matter 
in debate, which they mutually promifed to adhere to. 
Although theſe agreements are called cencordia, yet they 
are clearly diſtinguiſhable from fines, for in the ſeveral 
agreements of this kind, which are to be found in the 
rolls of parliament, no mention is ever made of a ſuit 
depending between the parties at the time, nor does any 
fine appear to have been paid on ſuch occaſions; the 
words of theſe concords are, tandem ad inſtantiam domini 
regis ad iſtud parliamentum ſuum qui omnes contentiones vult 
pacificare partes prædicti ſe in hunc medum cencordarunt 
videlicet, &c. Rot. Parl. 18 Ed. 1. No. 2. No. 21. 
20 Ed. 1. No. 33. 


an 
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Diſſert ſ. 17. 
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Different 


Originalwrit. 


2 Black. 349. 


Fleta, lib. 2. 
c. 34. 


18 Ed. 1. ſt. 4. 


Co. Read. 10. 
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an accommodation of a ſuit in the moſt tech- 
nical ſenſe ; and was of no force, unlels an ori- 
ginal writ was really ſued out, and ſince the 
paſſing of that ſtatute, no material alteration 
has been made in the manner of levying 


fines. 


A fine now conſiſts of five parts: 1. The 
original writ: 2. The licentia concordandi ? 
3. The concord: 4. The note; and gj. The foot. 


When the parties have agreed to levy a 
fine, the perſon to whom the land is to be 
conveyed, commences an action or ſuit at law 
againſt the vendor, by ſuing out a writ of cove- 
nant againſt him, the foundation of which is a 
ſuppoſed agreement or covenant, that the ven- 
dor ſhall convey the lands to the purchaſor; on 


the breach of which agreement, the action is 


brought. 


As no ſuit can be commenced in any of the 
courts of common law without an original writ, 
and as a fine is a friendly compoſition of a ſuit 
actually commenced, it follows that no fine 
can be levied without an original writ. 


The ſtatute de modo levandi fines expreſsly 
ſays “that the order of the common law will 
<« not ſuffer a fine to be levied in the kings 
e court without an original ;” however if the 


2 Init, 513. judges permit a fine to be levied without an 


original 
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Flies. 
original writ, it is not abſolutcly void, but only 
voidable by writ of error. 


If an original writ be countermanded by a 
retraxit, a fine cannot afterwards be levied 
on It, 


Thus in an aſſize, the plaintiff appeared and 
made a retraxit. Afterwards the juſtices record- 
ed an agreement between the parties in the nature 
of a fine, and by the better opinion it was 
deemed void, et coram non judice, becauſe when 
the agreement was made, there was no ſuit de- 
pending, the writ being determined by the re- 
traxitl. 


Formerly, if the king had died immediately 
after the purchaſe of the original writ, the par- 
ties could not proceed to levy a fine on it, be- 
cauſe by the death of the king it was abated ; 
but it is now otherwiſe, for by the ſtatute 
1 Ann. c. 8. ſ. 5. no original writ, proceſs, or 
proceedings whatſoever ſhall abate by the death 
of any king or queen, 


A fine may be levied on every writ by which 
land may be demanded, charged, or bound, or 


(4) The references made to Spar, Touchſtone . 
are to the laſt edition of that valuable work, which has 
been lately publiſked by Mr. Hilliard, with à great 
number of ufeful notes, 

which 


Coke Read. 
10. Bro. Ab. 
Tit. Fine 


p- 82, 


Bro. Ab. 
Tit. Fine 
85, 124. 


5 Rep. 39. 2. 
Shep. Touch. 
4. (4) 


Salk. 340. 


Diſſert ſ. 15. 


Fitz. N. B. 
146. 


2 Inſt. 5 11. 


Smethier 
v. Leigh. 
Cro. Car. 


415. 


Licentia 
concordand;. 


2 Blackſt. 
350. 
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which in any ſort concerns land; ſuch as a 
writ of meſne, warrantia chartæ, de conſuetudi- 
nibus et ſervitits, Sc. but a fine cannot be le- 
vied on an original in a perſonal action. 


A fine may be levied of an advowſon in a 
writ of right of advowſon, of which Maddox 
has given an inſtance of great antiquity. 


The writ on which fines are now uſually 
levied, is a wtiit of covenant which is in the 
realty, and lies where a man covenants to levy a 
fine to ſome other perſon of his lands and te- 
nements. 


In ſuing out a writ of covenant, there is a 
fine due to the king called the primer fine ; for 
In every real action for lands and tenements of 
the yearly value of five marks, there is a fine 
of 65. 8 d. due upon the original in the Hanaper 
office. 


Where the ſheriff is a party to the fine, the 
writ muſt be directed to the coroner, otherwiſe 
the fine will be voidable. - 


The ſecond part of a fine is the licentia con- 
cordandi, for as ſoon as the action is brought, 
the defendant knowing himſelf to be in the 
wrong, is ſuppoſed to make overtures of ac- 
commodation to the plaintiff, who accepting 
them, 
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them, but having given pledges to proſecute 
bis ſuit, applies to the court for leave to make 
the matter up, which is readily granted, on 
paying another fine, called the king's ſilver. 


This fine is paid on obtaining the /icentia 
concordandi, becauſe the king by ſuch compo- 
ſition loſes the fines, amerciaments, and other ad- 
vantages that would have accrued to him upon 
the judgment or nonſuit, which in ancient 
times formed no inconſiderable part of his 
revenue. 


The king's ſilver, which is ſometimes called 
the poſt fine with reſpect to the primer fine, 
due on the original writ, is an antient revenue 
of the crown, and is as much as the primer fine, 
and half as much more, 


The entry of the king's filver is; Robertus 
Drury arm. dat Domine Regine, ſeptem libr. pro 
licentia concordandi cum Thoma Tey arm, et Eleo- 
nora uxcre ej us, de placito conventionis de maneriis, 
de &c. et habet cbiregrapbum per pacem admiſſum, 
coram Jaccbo Dier. 


75 


2 Inſt. 511. 


2 Iaſt. 511, 


5 Rep. 39. a. 


The king's ſilver is entered on the writ of Idem. 
covenant, and ought to expreſs : 1ſt. the ſum 
given for the licence to compound: 2d. the 
party who pays it (that is to ſay) he in whom 
the fee is to be veſted: 3d. the plea, and be- 

C tween 


13 F ines. 


| | | tween whom : And 4th. the land for which the 7 
| fine is paid. . 


| Vide infra, If any of the parties die before the king's 
. ch. 5. ſilber is entered, the fine is in general void; be- 
cauſe the king's ſilver being paid for permiſſion 
to accommodate the ſuit, the agreement of the 
parties cannot be conſidered as law ful, until this 
fine is entered, and conſequently if the demand- 
ant, or tenant dies before this be done, the fine 
is void, being ſimilar to a judgment given in 
an adverſary ſoit, after the death of one of the 
litigating parties. 


i" Bames 2x5, When a year and a day has elapſed from the 
| | acknowledgment of a fine, an affidavit muſt be 
made, that all thoſe who depart with any in- 
tereſt by the fine are ſtill living, otherwiſe the 
king's ſilver will not be received, 


Coneord. The third part of a fine is the concord or 

2 Plackſt. agreement entered into openly in the court of 

Y Common Pleas, or before the chief juſtice of that 
court, or commiſſipners duly authorized for 
that purpoſe, which is the foundation and ſub- 
ſtance of a fine, 


iu The concord 1s uſually an acknowledgment 

"= from the deforciants, or thoſe who keep the 

others out of poſſeſſion; that the lands in queſ- 

ll tion are the right of the demandant, and from 

| the 
| 3 
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the acknowledgment or recognition of right, the 
party who levies the fine is called the cognizor, 
and the perſon to whom it is levied, the 
cognizee. 


The form of the concord is thus. And 
e the agreement is ſuch, (to wit) that the afore- 
„ ſaid A. (the deforciant in the original writ) 
« hath acknowledged the aforeſaid manors, 
“lands, tenements, and hereditaments, with 
* the appurtenances to be the right of him 
* the ſaid B. (the demandant) c. 


By the old common law, the cognizor ſeems 
to have been bound to warrant the lands to the 
cognizee, although no expreſs words to that 
purpoſe were inſerted in the fine. Item ſuf- 
ficit finis factus in curia Domini Regis, licet expreſſa 
warrantia, vel homagium et ſervitium non inter- 
venerit, dum tamen conftiterit per finem et chyro- 
grapbum quod ille qui tenet tenere debeat de eo gui 
vocatur ad warranium. But in courſe of time it 
became the practice to annex an expreſs war- 
ranty to all fines, which is ſtill continued. 


The concord of a fine comes in lieu of the 
ſentence which would have been given in caſe 
the parties had not compounded the cauſe, and 
is therefore exactly of a ſimilar nature, and 
attended with the ſame conſequences as a 


judgment in an adverſary ſuit, 
C 2 Ic 
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It has long been the practice for the cognizor 
to make the cognizance, that is, to acknowledge 
the concord of the fine before any original 
writ has been ſued out, and this cuſtom has ſo 
far prevailed, that the judges have vniformly 
ſupported ſuch fines; but in all caſes of this 
kind, an original writ muſt be ſued out and 
made returnable as of a term precedent to that 
in which the concord is acknowledged; a licen- 
tia concordandi mult allo be obtained; and the 


| king's filver muſt be regularly paid and enter- 


CokeRe:d.b. 


CokeRead.6, 


Coke Read. 
11. 


ed; for theſe circumſtances are ſtill neceſſary 
to make the fine a complcat and perfect af- 
ſurance. 


The cognizance muſt be made of thoſe 
things only, and, to thoſe perſons only who are 
named in the original writ on which the fine is 
levied ; becauſe the cognizance being in the 
nature of a judgment, binds only thofe perſons 
and things which are judicially before the 


court, 


This rule however admits of a few excep- 
tions. Thus a remainder may be limited to a 
perſon not named in the original writ, in the 
ſame manner as a remainder may be limited in 


a deed to a perſon who is not a party to it, 


If a precipe be brought againſt a tenant for 


life, and upon his default the perſon in remain- 
der 


Fines. 


der is received, he may levy a fine of his re- 
verſion to the demandant, although he 1s not 
named in the original writ, 


In the ſame manner, if a fine is levied by a 
vouchee to the demandant, or by a demandant 
to the vouchee, it will be good; but a fine le- 
vied by a vouchee to a ſtranger is void. 


The reaſon of the two laſt caſes is, becauſe 
the perſon in remainder and the vouchee are 
allowed by the court to come in the place 
of the tenant againſt whom the præcige was 
originally brought; and having thus been made 
parties to the ſuit, they are bound by the judg- 
ment, as much as if they had been named in the 
original writ 


The object of fines being to ſcttle the poſ- 
ſeſſion, not only for the preſent but for ever, 
in the moſt certain and ſecure manner, the 
judges never allow lands to be limited in the 
concord of a fine to two perſons and their heirs, 
but always direct the lands to be limited to the 
two perſons, and to the heirs of one of them. 


The neceſſity of the caſe however requires that 
in Gavelkind tenures this rule ſhould be diſpenſ- 
ed with; and therefore when a fine is levied of 
lands held in Gave'kind, the judges will per- 

C9 mit 
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5 Rep. 38. b. 
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mit them to be limited to two or more perſons 
and their heirs. 


A warranty ſhould not be allowed in a con- 
cord of a fine from two perſons and their heirs 
for the ſame reaſon, 


A fine ought not be permitted to be levied 
upon a condition, nor ſhould a ſaving, or excep- 
tion, or a clauſe of re-entry be allowed in a fine. 
But let it be obſerved, that if a fine is actually 
levied to two perſons and their heirs, or with a 
warranty from two perſons and their heirs, or 
upon a condition, with a ſaving, exception, or 
clauſe of re-entry, ſuch a fine will notwithſtand. 
ing be valid upon the principle that — Hieri non 
debuit ſed fadtum valet et fatla tenent multa que 


Floyd. 34+ Feri prohibentur, —and Plomden has given ſome 


Eroffeld's 


inſtances of fines levied on condition, which 
were allowed to be good, 


The concordia facta in curia, is the complete 
fine, and therefore, if after the concord is ac- 
knowledged in court, one of the cognizors dies, 
ſtill the cognizee may proceed with his fine a- 
gainſt the ſurviving cognizor. 


Thus, where two brothers acknowledged the 


Cate, Hobart, concord of a fine before Lord Chief Jultice 


329. 


Hobart, and then the elder brother died; ſeve- 
ral motions were made for the proceeding and 
ſtay ing 
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ſaying of the fine; but the Chief Juſtice was 
clearly of opinion that the cognizee might pro- 
ceed with his fine as againſt the ſurviving bro- 
ther, and take out his writ of covenant accord- 
ingly ; the death of the elder brother being no 
impediment, for the acknowledgmeat of each 
perſon was good againſt himſelf and ſhould 
work for as much as he could pals, 


A fine was ſtopt at the King's Silver Office 
for want of an affidavit that the parties were 
living, a year having elapſcd fince the acknow- 
ledgment; and one of the cognizors being 
dead, application was made to the judges that 
he might be ſtruck out, and that the fine might 


pals as to the other cognizor. The judges de- 


nied that motion, but made a rule that the ſur- 
viving cognizor ſhould ſhew cauſe why the fine 
ſhould not paſs generally as to all the parties, 
and upon affidavit of ſervice the rule was made 


abſolute. 


Lands ſituated in different counties may be 
contained in the ſame concord, but there muſt 
be ſeveral writs of covenant. 


Lands purchaſed of different perſons were 
formerly allowed to be comprized in the ſame 
concord, and every vendor warranted againſt 
himſelf and his heirs only : But by an order of 
Lord Chancellor Hatton, reciting that by theſe 

C 4 kind 
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Cotton v. 
Tyrrel 
Barnes, 215. 


2 Inſt. 5 12. 


Weſt Symb, 
p. 2. 1. 25. 


Wilſon 5 47. 
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Note & Foot. 
2 Blackſtone, 


351. 


All the pro- 
ccedings on 
Fines muſt be 
recorded. 


Fines. 


kind of fines her Majeſty was defrauded of the 
profit of her poſt fines,'and of the ſeals on writs, 
and the Chancellor and other officers loſt their 
fees. The curlitors are authorized to ſtay a 
writ where there is more than one demandant 
and one deforciant, except coparceners, joint-te- 
nants, and tenants in common. But the curſi- 
tors will permit two ſeparate purchaſes to be 
compriſed in one fine, on an affidavit that the 
value of both together does not exceed two 
hundred pounds, 


The remaining parts of a fine are, firſt the 
note, which is only an abſtract of the writ 
of covenant, and the concord, naming the par- 
ties, the parcels of land, and the agreement: 
and, ſecond, the foot chirograph or indenture 
of the fine, which includes the whole matter 
reciting the parties, day, year, and place, and 
before whom it was acknowledged or l:vied. Of 
this there are indentures made or ingtoſſed at 
the Chirographer's Office, and delivered to the 
cognizor and cognizee: beginning thus, Hæc 
et finalis concordia, and then reciting the whole 
proceeding at length; and thus the fine is com- 
pletely levied at common law. 


There are two petitions of the commons in the 
rolls of parliament 4 Henry 4. No. 35. and 
5 Henry 4. No, 28, ſtating, that many fines of 
land remaining in the King's Treafury, and the 

3 notes 


Fines. 


Common Pleas had been taken away, and 
other fines and notes of fines counterfeited and 
put in their places, whereby many perſons were 
diſinherited. | 


In conſequence of which a ſtatute was imme- 
diately paſſed 5 Henry 4. c. 14. enacting that all 
the proceedings on fines, both previous to and at 
the acknowledgement thereof, ſhould be inroll- 
ed of record in the Court of Common Pleas. 
And by the 23 Eliz, c. 3. .. 1 and 6. this act is 
confirmed. 


The record of the fine which remains in the 
poſſeſſion of the chirographer is the principale 
recordum, ſo that if there is any difference be- 
tween 1t and the record which remains with the 
cuſtos brevium, then that which continues with the 
chirographer is conſidered as the true record. 


A fine is ſaid to be ingroſſed when the chi- 
rographer makes out the indentures of the fine, 
and delivers them to the parties. Bur it is not 
abſolutely neceſſary that a fine ſhould be in- 
groſſed, provided it be recorded; for Sir Ead- 
ward Coke obſerves that a fine is a perfett record 
before it is ingroſſed. 


It is a principle of the common law that the No Averment 


evidence of a record is of ſo high and certain a 
nature, that its authenticity is never permitted 
to 
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notes of ſuch fines remaining in the Court of Rot. Parliam, 


Vol. 3. 495» 
543+ 557» 
558. 


3 Leon. 183. 


Coke Read. 1. 


can be made 
againſt the 
Record of a 
Fine, 
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IInſt. 260. a. 


Lloyd v. Viſ. 
Say & Sele. 
xBrown, 379 
Salk. 341, 
10 Mod. 40. 


Fines, 

to be called in queſtion, So that no averment 
can be made againſt any fact which is once 
upon record; and therefore when the foot or 
cbirograpbum of a fine is recorded, no averment 
can be made as to the time of its ac- 
knowledgment; but it muſt be conſidered as a 
fine of that term in which it is recorded, nor 
can it be falſified until it is vacated or reverſed 
by the Court of Common Pleas. 


Thus where Nathaniel Lord Viſcount Say 
and Sele being tenant in tail, levied a fine which 
was recorded on the 23d Oftober, 1701, to 
make a tenant to the præcipe and ſuffered a 
common recovery on the 18th November of the 
ſame year. It was contended that the recovery 
was void, becauſe there was no tenant to the 
præcipe at the time, as the fine given in evi- 
dence was not in fact acknowledged until the 
2d March, 1702, which was four months after 
the recovery was ſuffered z and to ſupport this 
fact it was propoſed to produce and prove, 
Firſt, the record of the recognizance or acknow- 
ledgment of the fine under the hand of Lord 
Chief Juſtice Trevor, whereby it appeared, that 
the acknowledgment thereof was made and taken 
before the ſaid Lord Chief Juſtice on the 2d 
Mrcb, 1502, and not before. Second, that 
the acknowledgment of the fine was the real 
acknowledgment of the concord, upon which 
the fine given in evidence paſſed; and Third, that 

from 
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Fines. 


from the files of the Court of Common Pleas 
of the acknowledgment of all fines in Michaet- 
mas, 1701, it. would appear, that Nathaniel 
Lord Say and Sele did not acknowledge any 
fine whatſvever of or in that term, or at any 
time before his ſuffering the common recovery. 
But the Court of Queen's Bench refuſed to ad- 
mit any of the matters offered againſt the fine 
to be given in evidence, being of opinion that 
no proof or evidence of the time of the acknow- 
ledgment of a fine ought to be admitted con- 
trary to, or againſt the chirograph thereof, and 
that the record which is the chirograph of the 
fine cannot be falſified until it be vacated or re- 
verſcd; whereupon the jury found a verdict 
confirming the recovery, and judgment was en- 
tered up. 


To reverſe this judgment a writ of error was 
brought in the Houſe of Lords, and one of the 
errors aſſigned was, becauſe the records and mat- 
ters offered in evidence, were not admitted to 
prove the time of the acknowledgment of the fine; 
and in ſupport of this error it was infiſted, that as 
the fine was not in fact acknowledged until the 


2d March, 1702, it could not transfer the free- 
hold of the lands three months before the time 


of that acknowledgement, On the other fide 
it was contended that the caption of the fine 
ought not to be admitted againſt the record of 
the indenture of the fine, for it would ſhake all 
family ſettlements, and introduce the greateſt 

uncertainty 


x9) 


Ot the Pro- 
clamations. 


Fines. 


uncertainty and confuſion in all conveyances 
by fine upon which the molt conſiderable eſtates 
in the kingdom depended : and that an a'tempt 
to {et aſide a fine upon evidence was never before 
made; that upon a writ of error no error 
could be aſſigned in the caption varying from 
the record, as that would be an error contrary 
to the record, But if in the preſent cafe the 
fine was irregular, the proper method was to 
apply to the Court of Common Pleas, where 
the ſame was levied, and not to attempt in a 
ſummary way to invalidate it by evidence upon 
a trial in ejectment The judgment was af- 
firmed, 


In order to render a fine more univerſally 
public and leſs liable to be levied by fraud or 
covin. It was enacted by the 27 Ed. 1. c. 1. 
that the note of the fine ſhould be openly read 
in the Court of Common Pleas, at two ſeveral 
days in one week, and that during ſuch reading 
all pleas ſhould ceaſe. 


By the ſtatute 4 Hen. 7 c. 24. f. 1. it is enact- 
ec], ** That after ingroſſing of every fine it ſhall 
te bercad and proclaimed in open court the ſame 
<« term, and in three terms then next following 
e the ſame ingroſſing, in the ſame court, at 
* four ſevera} days in each term, and in the 
© ſame time that it is ſo read, all pleas to 
« ceaſe.” 

Since 


Fines, 2g 


Since the making of this act, the procla- 
mations are indorſed on the foot of the fine, 
and ate conſidered as matters of record, 


_— 


— — — 


By the words of the ſtatute 4 Hen. 7. if one Pond. 371. 
of che three terms immediately ſubſequent to 
that in which a fine was levied, was adjourned, | 
WM the proclamations would have been ineffectual, 
and this defect could not have been ſupplied in | 
the next term; to remedy which a ſtatute was | 
paſſed 1 Mary, Seſſ. 2. c. 7. enacting, © Thar all 
« fines whereupon the proclamations ſhould not 
« by reaſon of the adjournment of any term by 
« writ be duly made, ſhould be of as good 
&« force, effect and ſtrength, to all intents and 
© purpoles as if the term had not been ad- 
* journed.” 


a It has been determined by all the judges, 
that even an adjournment of part of a term Dyer, 186. 
was comprehended in this act, becauſe it was a 
favourable law, and to be conſtrued by equity. 


By the 31 Eliz. c. 2. it is enacted, that all 
fines ſhall be proclaimed ouly four times; that 
is to ſay, once in the term wherein they are in- 

* groſſed, and once in every of the three terms 
ncxt after the ſame engroſſiag. | 


Since the ſtatute 4 Hen. 7. fines have been dif. 
tioguiſhed into fines at common law, and fines 
with proclamations; and it is in the election of 

every 


Fines. 


i 3 Rep. 86. b. every perſon who levies a fine to have it pro- 


If alas a claimed in the uſual manner, or not; and if the 
1 V. . - — 
l Hodgeſon, cognizor dies before the proclamations are made, 


— Eliz. his heir may cauſe the fine to be proclaimed. 
92. 


Fiſh v. Broc- If it ſhould appear upon record, that one of 
_ Plowd. the proclamations was made on a Sunday, the 
205. Dyer . 
216. proclamations would thereby become all void; 
this circumſtance would not, however, deltroy 7 
the validity of the fine, for it would ſtill enure as 4 
a fine at common law, becauſe the fine taken 
ſeparately is one perfect matter of record, be- 
fore the proclamations are made, which binds 
the parties, and the right of the land, and the 
proclamations are diſtinct and different from 
the fine, they and the fine being ſeveral matters 
of record, for Which reaſon error in the one is 


not error in the other. 
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* If the proclamations on a fine be certified in 
agg & Habs ; 

Bowley's a certiorari by the cuſtos brevium, and it appears 
caſe, 3 Leon. by the certificate, that two of the proclamations 
_ were made in one day, a new cer/iorari may 
be directed to the chirographer, and if he cer- 
tifies, that the proclamations were well and duly 
made, the court will direct the proclamations 

in the office of the cuſtos brevium to be amend- 
ed, according to the proclamations in the chi- 
rographer's office, becauſe the chirographer 
makes the proclamations, and is the principal 

officer 


Fines. 
officer as to them, and the cuſtas brevium has 
only an abſtract of them. 


By the 23d Eliz. c. 3. $6. it is enacted. that 
the chirographer ſhall every term, write out a 
table of the Gnes levied in each county in that 
term, and. ſhall affix it in ſome open part of the 
court of Common Pleas all the next term, and 
ſhall alſo deliver the contents of each table to 
the ſheriff of each county, who ſhall at the next 
aſſizes fix the ſame in ſome open place of the 
court, 


By the ſtatute 21 Jac. 1. c. 26. it is enacted, 
that all perſons who ſhall- acknowledge any fine 
in the name of any other perſon, not privy or 
conſenting to the ſame, and ſhall be lawfully 
convicted thereof, ſhall ſuffer death, without 
benefit of clergy, 


CHARTER ME 


At what Time a Fine is compleated. 


H E general rule laid down by all the 
writers on our law, is, that a fige is com- 
pleated upon the entry of the King's ſilver, and 
that if any of the cognizors ſhould die before 
the remaining parts of the fine were perfected, 


ſt ili 


Vide Noy g. 
Hubert's 
caſe, Cro. 
Eliz. 531. 
Day v. Hun- 


gate, Roll, 


Rep. 115. 


2 Inft. 517. 


Clements v. 
Langharne, 
2 Ld. Raym. 
872. 
Cockman v. 
Farrer, Sir 
T. Raym. 
461. S. P. 
Price v. Da- 
vis, Comb. 


57. 71. . 


Ffnes. 
fill the fine would be valid. This muſt be 


underſtood of the modern manner of levying a 
fine, where the parties firſt acknowledge the 
concord, even before the writ of covenant is 
ſued our. 


Sir Edward Coke, in his comment on the ſta- 
tute 18 Edw. 1. ſays, A fine is ſaid to be le- 
« vied, when the writ of covenant is returned, 
* and the concord, and the King's ſilver duly 
entered; this maketh the land to paſs, and 
«* from this ſhall the year and day be account- 
ed, albeit the fine be ingroſſed afterwards,” 


As the King's ſilver is not payable until the 
return of the writ of covenant, it follows, that 
if any of the parties die before the return of the 
writ of covenant, the fine will be void, Thus, 
where a writ of error was brought by the heir 
of the wife of the cognizor, to reverſe a fine le- 
vied in Hales by huſband and wife, the land be- 
ing the eſtate of the wife, and the error aſſign- 
ed was, that the wife died before the return of 
the writ of covenant, The fine was reverſed 
without any difficulty *. 


* It is ſaid, that if a fine be acknowledged in vaca- 
tion time, and the writ of covenant be returnable the next 
term, the death of the party will determine it ; but if 
the writ be returnable in the term preceding, it will 
then be good, notwithſtanding the parties' death. Doctor 
Woedward's caſe, 7 Med. 2, 

So 
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Fines. 33 


So where application was made to vacate a Watts v. 

fine, and it appearing that the writ of covenant — 
was ſued out, and returnable after the death of 
one of the cognizors, the court, upon hearing 
* counſel in ſupport of the fine, and againſt it, 
* would not, in ſo plain a caſe, put the party to 
bring a writ of error, but vacated it; for the 
concord or agreement is to be made at the re- 
turn of the writ of covenant; and if the party 
dies before that day, there can be no agreement, 
but all muſt be void, 


- 


*. 
oy 


It follows from theſe caſes, that where it ap- 
pears upon the recoid itſelf, that the cognizor 
died before the payment of the King's ſilver, 
the fine is erroneous ; but if it appears upon the 
record, that the King's ſilver was paid before 
the death of the :ognizor, though, ia truth, the 
fact be otherwiſe, the judges will ſupport ſuch a 
fine, and will not allow of any averment, that the 
cognizor died before the entry of the king's ſil- 
ver, becauſe it would contradict the record. 
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Thus, where a man and his wife acknow- Farmer's 
ledged a fine before commiſſioners, on the caſe, Hob. 
26th March, the wife died the 27th, and on 85 
the 28th, compoſition was made in the alie- 
nation office, upon a writ of covenant, which 
was returnable the preceding Hilary term, 
and the king's filver was entered as of the ſame 
Ililary term; and fo the fine was paſſed and in- 
groſſed, The heir at law of the wife moved to 

D have 


34 Fines. 


have the fine ſet aſide; but upon debate the 
Court reſolved that the fine ſhould ſtand. 


2 Vent. 47. So where a fine was acknowledged by a man 
and his wife, on the 7th December, 1689, but by 
reaſon of King James's abdication, and his car- 
rying away the great ſeal, there followed a ſtay 


of proceedings at law, and the woman died on 
the 2oth February following; on the 22d Fe- 


Vide Ball v. Bruary, the king's filver was paid, as upon a 


Cock. writ of covenant in King James's time, though 
3 Mod. 140. no writ was then ſued out; afterwards a writ ON 
of covenant was ſued out, returnable in the = 
Michaelmas term preceding, ſealed with the 73 
ſeal of King William and Queen Mary, and the ve 
fine was ingroſſed as of Michaelmas term. ” 

| 

It was moved, that this fine ſhould be vacat- 3 


ed; but the court, after the cauſe had been twice 
argued, gave their opinions ſeriatim, that the 
fine ſhould ſtand, as the entering of the king's 
ſilver, after the death of the parties, could not 
then be examined into, the fine being ingtoſſed, 
and completed as a fine of Michaelmas term. 


Harncis v. A fine was ſtopped at the king's ſilver office 
weg by a caveat entered by order of a judge, upon 
TT an affidavit of the death of a married woman, 

who was one of the cognizors, and an applica- 

tion was made to the court, that the fine might 

paſs, notwithſtanding ſuch cavea!, 


It 


Fines. 


It appeared that the married woman died 
the day after the caption of the fine, and after 
the teſte, but before the return of the writ of 
covenant. It was inſiſted, that as the king's 
ſilver was not paid before the death of the wife, 


the fine ought not to paſs. On the other fide 


it was contended, that fines were common al- 
ſurances; that the acknowledgement made the 
fine complete; that the king's ſilver was the 
fine pro licentia alienandi, which was the prefine 
paid at the alienation office, and for which a 
receipt was indorſed on the writ of covenant ; 
and that it was no part of the poſt fine which 
was never collected until the fine was completed. 
The court, after conſideration, were of that opi- 
nion, and ordered the fine to paſs. 


The doftrine laid down in this caſe, that the 
king's ſilver is the prefine, or fine paid pro li- 
centia alienandi, is certainly wrong, and has been 

contradicted by the following determination. 


A fine was acknowledged before commiſ— 
ſioners, on the 1 3ch May, 1754, the writ of c- 
venant was teſted the firſt day of Eaſter term, 
1754, returnable from the day of Eaſter in five 
weeks (19th May). It was compounded, and 
the prefine paid between the 17ta and 2oth 
May, and after paſling che return, warrant of 
attorney, and caſtos brevium office was brought 
to the king's ſilver office, on the : 1th June, and 
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28 Ged. 2. 
Baroer v, 
Nunn, 
Barnes 218. 


Fines. 


the clerk then entered the king's ſilver, or poſt 
fine, in his book, and on the writ of covenant, 
Mary Nun, the cognizor, died on the 27th May. 
A caveat to prevent the completing of this 
fine was brought to the king's ſilver office the 
13th June, before the record was made up in 
form, on behalf of Joby Nunn, eldeſt fon and 
heir of the cognizor. A rule to ſhew cauſe why 
that caveat ſhould not be withdrawn was made 
abſolute, and the court utterly exploded the 
notion which prevailed, undoubtedly by miſtake, 
in the caſe of Harncis v. Miecleicwaite, that the 
king's ſilver was the prefine, or fine for licence 
to alienate z whereas the king's ſilver is the poſt 
fine, or fine given pro licentia concerdandi. The 
return of the writ of covenant was agreed to 
have been in the life-time of Mary Nunn, the 
cognizor; and from that time the crown had a 
right to the poſt fine, which was entered at the 
king's ſilver office, before any caveat was en- 
tered againſt it: The making up the record in 
form, is a miniſterial act, not neceſſary to be 
done previous to the caveat, as the entry of the 
clerk of the king's ſilver was ſufficient, 


CHAPTER 


Fines, 


CHAPTER = 


Of the ſeveral Sorts of Fines, 


INES are either executed or executory. 

A fine exrcuted is where the cognizee is 
already ſuppoſed to be in poſſeſſion, and there- 
fore he may enter immediately on the lands 
which have been conveyed to him by the Huc. 


A fine executory does not of its own force 
give immediate poſſeſſion in law to the cogni- 
zee, as he cannot immediately enter on the 
lands. But it is neceſſary that he ſhould fue 
out a writ of habere facias ſeiſinam, in order to 
gain poſſeſſion of that which he has acquired 


by the fine. 


The cognizee of a fine cannot diſtrain before 
entry, becauſe an avowry comes in licu of an 
action, to which privity is requiſite. For the 
ſame reaſon he cannot have an action of waſte, 
a writ of entry ad communem legem, or in conſi- 
mili caſu, or in caſu proviſo. But the cognizee 
may take thoſe things which the Lord might 
ſelze or enter upon without bringing any action, 
as a heriot, lands fallen by eſcheat, or may en- 
ter for an alienation of a tenant for life. 
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Shep. Tou. 4. 


1 Rep. 97. a. 


Booth, 250. 
Pigot, 49. 


2 Blackſtone, 
352. 
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Where the cognizee of a fine executory has 
ſuffered a year and a day to elapſe from the time 
when the fine was levied, without ſuing out a 
writ of habere facias ſeiſinam, he muſt then ſue 
out a writ of ſcire facias, which may allo be ſued 
out by the heir of the cognizee, 


If at the time of levying a fine executory the 
party to whom the eſtate is limited be in pol- 
ic{lion of the lands ſo limited to him, he need 
not ſuc out a writ of babere facias ſeiſinam; for 
in that caſe the fine will enure by way of ex- 
tinguiſhment. 


If a fine executory be levied of a reverſion 
depending on an eſtate for lite or years, or of a 
ſeignory, or any other thing which lies in grant, 
there the reverſion or thing which lies in grant 
paſſ:s immediately, becauſe it would be impoſ- 
ſible to give poſſeſſion of them. 


Since the ſtatute of uſes, 27 Hen. 8. writs of 
poſſeſſion are never ſued out where fines are le- 
vied to uſes, for the ſtatute executing the poſ- 
ſeſſion to the ule, the cognizee is immediately 
in poſſeſſion without any attornment: and now 
by the 4 & 5 Ann, c. 16. attornment after a 
fine is become unneceſſary. 


Fines are again divided into four forts: 1. 
Fines, ſur cognizanice de droit come ceo. 2. Fines, 


fur 


* * 
« > * 


Fines. 


ſur cognizance de droit tantum. yg. Fines, ſur 
conceſſit: and 4. Fines, ſur done grant and 
render. 


Z. A fine ſur copnizance de droit come ceo qu'il a 
de ſon done, is the beſt and ſureſt kind of fine; 
for the deforciant in order to keep his ſuppoſed 
covenant with the plaintiff, of conveying him 
the lands in quettion, and at the ſame time to 
avoid the formality of an actual feoffment, with 
Jivery of ſeifin, acknowledges in court a former 
feoffment or gift in poſſeſſion to have been 
made by him to the plaintiff, This fine is 
therefore ſaid to he a feoffinent of record, the 
livery thus acknowledged in court being equi- 
valent to an actual livery given upon the lands, 
ſo that it is rather an acknowledgment of a 
former coaveyance, than a conveyance originally 
made; for the deforciant acknowledges cegnoſ- 
cit, the right to be in the plaintiff or cognizee, 
as that which he hath de jon done of the proper 
gift of himſelf the cognizor. 


The form of this fine is:“ And the agree- 
ment is ſuch, to wit, that the aforeſaid A. B. 
* hath acknowledged the aforcfaid manor, Cc. 
to be the right of him the (iid C. as that 
* which the ſaid C. hath of the gift of the 
«< aforeſaid A. and that he hath remiſed and 
quit claimed from him the ſaid A. and his 

ID 4 « heirs 


Fines, ſur 
cognizance 
de droit come 
ceo. 

2 Blackſtone, 


353. 


Vide Shep. 
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Coke Read. 2. 


1 Inſt. 9. b. 


1 Salk. 340. 


Bro. Ab. Tit. 


Fine, pl. 3o. 


Fines. 


& heirs, to the aforeſaid C. and his heirs for 
4 ever.” 


This ſpecies of fine is executed, and there- 
fore gives the cognizee immediate poſſeſſion 
of the land. It allo conveys an eſtate in fee 
ſimple without the word heirs; for when the 
co2nizor acknowledges the lands to be the 
right of the cognizee, it would be repugnant 
and contradictory to his own acknowledgment 
to claim any eſtate in the lands in remainder or 
reverſion; beſides, in every judgment a fee 
ſimple was recovered, and the cognizance or 
acknowledgment of the concord coming in lieu 
of a judgment, mult have the ſame effect. 


But if the concord is qualified by the expreſs 
words of the parties, as if the lands are expreſs- 
ly limited to the cognizee for life, or to the 
cognizee and the heirs, of his body, then the fine 
will only paſs an eltate for life or an eſtate in 
tail, for it would be abſurd that a greater eſtate 
ſhould paſs than that which the parties them- 
{c]ves have limited; and the preceding dona- 
tion or feoffment which is acknowledged in the 
fine, might as well have been tor life or in tail, 
as In fee. 


A rent cannot be reſerved on a fine, fur cogni- 
zance de droit come ceo, or on any other fine which 
is executed, becauſe the cognizance ſuppoſing 
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Fines. 


a preceding gift, the cognizor cannot referve 
any thing to himſelf out of lands, of which he 
has already conveyed away the abſolute proper- 
ty, ſo that the reddendum comes too late when 
a precedent abſolute gift without any ſuch re- 
ſcrvation is before acknowledged, 


But if only an eſtate for life be conveyed by 
the fine, the cognizor may then reſerve a rent 
with a clauſe of diſtreſs, becauſe, not having 
acknowledged the entire and abſolute property 
to be in the cognizee, it is not repugnant to re- 
ſerve a rent out of it. 


g. Fines ſur cognizance de droit tantum, or upon 
acknowledgment of the right only without the 
circumſtance of a preceding gift by the cog- 
nizor. This ſpecies of fine is commonly uſed 
to paſs a reverſionary intereſt, which is in the 
the cognizor, for of ſuch, reverſions there can 
be no feoffment or donation, with livery ſup- 
poſed, as the freehold and poſſeſſion during the 
particular eſtate is veſted in a third perſon, 


This fine is alſo uſed by tenant for life, in 
order to make a ſurrender of his life eſtate to 
the perſon in remainder or reverſion, and it is 
then called a fine upon ſurrender, 


The form of this fine is. And the agree- 
* ment is ſuch, to wit, that the aforeſaid A. 
© hath 


41 


2 Roll. Ab. 
18. 


Fines, ſur 
cognizance 
de droit tan- 
tum. 


2 Blackſtone, 
353 


Coke Read. 3. 


1 Inſt. 9. b. 


2 Bacon, Ab. 
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* hath acknowledged the aforeſaid tenements, 
© Tc. to be the right of the ſaid B. and he 
« hath granted, for himſelf and his heirs, that 
* the aforeſaid tenements which V. R. and M. 
his wife hold for the term of the life of the 
* ſaid G. of the inheritance of the ſaid A. on 
the day on which this agreement was made, 
and which after the deceaſe of him the ſaid 
* G. ought to revert to the ſaid A. and his 
« heirs, ſhall after the deceaſe of the ſaid G. 
* entirely remain to the ſaid B. and his heirs 
&« for ever.” 


This fine is executory and paſſes a fee ſimple 
without the word heirs. It ſeems to have been 
the moſt antient ſpecies of fine, for the concord 
coming in lieu of a judgment, which in adver- 
ſary ſuits is always executory, the demandant 
was obliged to follow the rules of law and ſue 
out a writ of poſſeſſion; but when fines be- 
came common aſſurances, the purchaler in 
order to avoid the trouble and expence of 
ſuing out a writ of poſſeſſion, had livery of 
ſciſin given him in the country, and for his 
farther aſſurance obliged the vendor by co- 
venant to levy a fine to him, which probably 
gave riſe to the fine ſur cegnizance de droit 
come ceo. 


If there be leſſee for life, remainder for life, 
and the leſſee levies a fine, ſur cognizance de droit 
antun, 
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tantum, to the perſon in remainder, this enures 
merely as a ſurrender of the life eſtate, becauſe 
by this fine the tenant for life only acknow- 
ledges all the right which he has in the lands 
to belong to the perſon in remainder. Bur if 
in this cale the tenant for life had levied a fine, 
ſur cognizance de droit come ceo, &c. it would 
have been a forfeiture of both their eſtates, and 
the perſon in reverſion might enter immediate- 
ly, becauſe a fine, ſur cognizance de droit come 
ceo, &c. is always ſuppoſed to paſs a fee ſimple, 
whereas a fine, ſur cognizance de droit tantum, 
only conveys all the right which the cognizor 
has and no more. 


29d. A fine, ſur conceſſit, is where the cognizor, 
in order to make an end of di putes, though he 
acknowledges no precedent right, grants to the 
cognizee an eſtate de novo, by way of ſuppoſed 
compoſition, which may be either an eſtate in 
tee, in tail for lite, or for years. 


The form of the fine is, © And the agree- 
* ment is ſuch (to wit) that the aforeſaid A. 
e hathgranced to the aforeſaid B. the aforeſaid 
ce tenements, Sc. to hold for $1 years.” 


A fine, ſur conceſſit is executory, therefore the 
coynizee mult ſue out a writ of poſſcſiion. 


A fine ſur done grant and render, is a double 
fine comprehending the fine ſur cognizance de 
droit come ceo, and the fine ſur conceſſit, 

It 
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It is uſed in order to create particular limita- 
tions of eſtates ; whereas the fine, ſur cognizance 
de droit come ceo, conveys nothing but an abſo- 
Jute eſtate, either of inheritance, or at lealt of 
freehold. 


In this ſpecies of fine, the cognizee after the 
right is acknowledged to be in him, renders or 
grants back to the cognizor ſome other eſtate 
in the lands. 


The form of this fine is.— And the agree- 
ment is ſuch, to wit, that the aforeſaid . 
© hath acknowledged the aforeſaid tenements 
© to be the right of him the ſaid B. as thoſe 
e which the ſaid B. hath of the gift of the afore- 
„ ſaid A. and thoſe he hath remiſed and quit 
% claimed from himſelf the ſaid A. and his 
&« heirs, to the aforeſaid B. and his heirs for 
<« ever warranty from the cognizor.—And for 
* this acknowledgment, remife, quit claim, war- 
« ranty, fine and agreement the ſaid B. hath 
c granted to the ſaid A. the aforeſaid tenements, 
« Sc. and this he hath rendered to him, in the 
& ſame court to hold the faid tenements, &c, 
« to the ſaid A. and the heirs of his body.“ 


In a fine of this ſort, the render muſt be made 
of the lands demanded in the original writ, or of 
ſomething iſſuing out of thoſe lands; thus if the 
cognizance be made of the manor of dale, the 

cognizee 


Fines. 


coonizee cannot make a render of the manor of 
ſale, or if the cognizance be of the third part 
of a manor, the render cannot be of the whole 
manor, becauſe the court can only determine 
the right of that about which the parties con- 
tended, and which was demanded in the ori- 
ginal writ, But if the cognizor acknowledges 
all his right in the lands to be in the cognizee, 
and the cognizee in return, grants, and renders 
to the cognizor, a particular eſtate in the land, 
or a rent or common, the render is good, becauſe 
the determination entirely refers to the things in 
diſpute, one party taking the ultimate property 
of the land, and the other a particular eſtate in it, 


45 


all which is comprehended in the original writ. 


In a fine of this ſort the lands muſt be ren- 
dered in the firſt inſtance to ſome perſon 
named in the original writ ; bur an eſtate may 
be rendered to a perſon not named in the origi- 
nal writ by way of remainder, 


4. A fine, ſur done grant and render, is executed 
as to the firit part, and exccutory as to the ſe- 
cond ; for if the firſt part was not executed it 
would be vod, as the cogiizce can have no- 
thing to render to the cognizor until execution, 


This ſpecies of fine being generally uſed to cre- 
ate particular limitations of eſtates, is conſtrued 
rather as a private deed or conveyance than as 

a judg- 


Coke Read. 6. 


Coke Read 6. 


Shep. Tou. 
18. 
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a judgment in an adverſary ſuit, and therefore 


it need not have ſuch a preciſe form. 


Thus where huſband and wife levied a fine 
to A. and B. and the heirs of A. of the manor 
of Layer de la Hay, Layer Britton, and of ſeve- 
ral other manors, and a great number acres of 
land, meadow, paſture, &c. in Layer de la Hay, 
Layer Britton, &c. and in this fine ſeveral 
grants and renders were made; in the third 
render the manors of Layer de la Hay and Layer 
Britton, & tenementa prædidta in Layer de la 
Hay and Layer Britton were granted and ren- 
dered to the huſbard and wife, and to the 
heirs of the huſband ; and by the fourth ren- 
der, 115 acres of land in Layer Britton were 
granted and rendered to the wife in tail. 


After the death of the huſband, his brother 
and heir brought a writ of error, and aſſigned 
for error, the repugnancy between the third and 
fourth render; for by the third render, all the 
lands in Layer Britton were granted to the huſ- 
band and wife, and to the heirs of the huſband ; 
and by the fourth render, part of the ſame te- 
nements were granted to the wife in tail, ſo 
that the ſame lands were granted to two dif- 
ferent perſons, which was repugnant and erio- 
neous; it was obſerved that a fine was of the 
ſame nature as a judgment, and as Bratton 
ſays, Oportet tut res ceria deducatur in judicium, 

But 


Fines. 


But the court reſolved that the fourth render, 
as to that which was contained in the third 
render, ſhould be of the ſame condition and 
quality in conſtruction as a charter or other 
conveyance between party and party, and need 
not have ſuch a preciſe form as a writ or 
judgment, and therefore that the fourth ren- 
der was good, and ſhould invalidate the third 
render, as to the 115 acres, 


If lands be rendered by fine to a perſon 
ard his heirs, the lands are thereby immediately 
bound, and although the perſon ro whom the 
reader is made dies before execution, yet his 
heirs will haye the lands; for the fine having 
becn ievied in the life time of the parties, the 
lands were ſo bound by it that it could not be 
altered. 


In a fine, ſur done grant and render, the cog- 
nizee is but an inſtrument, who has a ſeiſin 
only for an inſtant, which is not ſufficient to in- 
title his wife to dower; however this fine ope- 
rates as a fcoffment and re-enfeoffment, and 
gives a new eſtate; fo that if a perſon ſeiſed 
of an eſtate, ex parte materna, levies a fine, ſur 
done grant & render, and takes back an eſtate to 
himſelf and his heirs, the nature of the deſcent is 
thereby altered, and the eſtate will thenceforth 
deſcend to his heirs, ex parte paterna, 


Thus 


47 


iRep. 156. a. 


A Fine ſur 
Done Grant 
et Render, 
gives a new 
Eſtate. 
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Thus where T. S. was ſciſed of lands, ex parte 
materna, and he and his wife levied a fine to 
J. N. and J. D. and they by the ſame fine 
granted and rendered the ſame lands to the uſe 
of the ſaid J. S. and his wife, and the heirs of 
their two bodies, remainder to the right heirs 
of J. $.;—the huſband and wife died without 
iſſue, and the queſtion was whether this re- 


mainder deſcended to the heirs of the part of the 
mother or of the part of the father, | 


It was argued on the one ſide that this ſeiſin 
of the cogn:zee was merely fictitious, for if the 
cognizee had a term for years in the land, it 
would not be merged : that it was like the cafe 
of the ſurrender of a copyhold into the hands 
of the Lord, who was thereby only a mere in- 
ſtrument, therefore that nothing was altered by 
the fine, but the eſtate remained as before. 


On the other ſide it was contended that the 
cognizee could not render the eſtate, unleſs he 
had it in him, and that the grant ard render 
operated as a feoffment and re- enfcoffment. 


The court held that the eſtate was once in 
the cognizee, otherwiſe he could not give it 
back, that the grant and render was a convey- 
ance at common law, and made the cognizor a 
new purchaſer as much as a feoffment and re- 
enfeoffment, ſo that the remainder deſcended 


to the heirs on the part of the father, 
It 
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It is obſervable, that this is the only ſort of 
fine, which gives a new eſtate, for if a perſon 
ſciſed ex parte materna, levies a fine ſur cog- 
nizance de droit come ceo and either makes no 
declaration of the uſes of it, or declares it to be to 
the uſe of himſelt and his heirs, the lands will 
{till deſcend to the h-irs ex parte materna, be- 2 Wilſon 19. 
cauſe it is ſtill the old uſe, which conſiſting in — 
truſt and confidence, will follow the nature of 139. 
the land, and will deſcend as the land would 
have deſcended, if no alteration had been made; 
and it is totally immaterial, whether the uſe 
be expreſsly declared upon a fine, or permitzed 


to ariſe by implication. 


CHAT 1. 


In what courrts and before whom a fine 
may be levied. 


S a fine in a compoſition ef a ſuit brought 
for the recovery of real property, it 
might originally have been levied in any court 
which had juriſdiction to hold pleas of land : 
and accordingly fines were in former times 
frequently levied in the Lord's. Court, the Gilb. Ten. 
Hundred Court, and the County Court, and 100. Hale's 
in Dugiale”s Origines Juridiciales, there is a re- 1 
cord ot a fine, which was levied in the County 151. Pagl. 
E 1 Orig. Jur. 92. 
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Dugd. Orig. 
Jur. 50, 92. 


Spelman's 
Gloſſ. Voc. 
Finis. Madox 
Form. Angl. 
No. 364. 

4 Inſt. 75. 


Glanv. I. 8. 
. 6. 


No. 365, 
300, 307, 
3929, 372. 


Court of 
Common 
Pieas. 


Fines . 3 . 


18 Ed. 1. 
ſt. 4. 


Fines: 


Court of Nottingham, in the reign of King 
Jobn. 


Fines were alſo levied in all the courts at 
Miſtminſter, and even before the King himſelf, 
as appears from a great number of records, 
which are publiſhed in Spelman's Gloſſary, Dug- 
dale, and Madox. 


From the time of the appointment of juſ- 
tices in Eyre, by Hen. 2. fines were uſually 
levied before them on account of the pre- 
eminence of their Court over the County 
Courts, and Madox has preſerved ſeveral 
concords of fines, which are expreſſed to have 
been levied coram Abbate de Eveſham, Jobaune 
de Munmul, &c. Juſticiariis [tinerantibus, 


In conſequence of the fixed reſidence of the 
court of Common Pleas at I/eftminſter, by 
Magna Charta, fines were thenceforth uſually 
levied in that court, becauſe therein oaly could 
real actions be commenced : However, if a 
record was removed, by writ of error from 
the court of Common Pleas, into the court of 
King's Bench, a compoſition of the ſuit might 
take place there, by which means a fine might 
be levied in that court. 


It is enacted by the ſtatute de modo levandi 
finis that fines ſhail be levied in the court of 
Common P/zas,' and not ciſewhere, and that a 


3 nne 


Fines. 
fine ſhall not be levied, unleſs before four 
juſtices of the bench, or in Eyre, and not 
otherwiſe z; but Sir Edward Coke ſays, that the 
latter part of this ſtatute is repealed by 1mpli- 
cation by the 4 Hen. 7. ſo that now a fine le- 
vied in the court of Common Pleas before two 
Juſtices is conſidered to be equally valid, as 
if all the judges were preſent. 


2 Inſt. 514. 
Coke Reads. 


An opinion is advanced by Sir Edward 2 Iaſt. 514. 


Coke, that a fine cannot now be levied, ſo 
as to have the force of a final concord 1n 
any court but the court of Common Pleas, 
and therefore that the king cannot grant a 
power to hold pleas for the purpoſe of le- 
vying fines againſt this negative ſtatute. He 
ſeems alſo to have been of opinion, thar, 
ſince this ſtatute, fines cannot be levied in 
any inferior court, uch as the court of a 
city or corporate town, or a court of antient 
demeſne, unleſs their uſages and cuſtoms are 
confirmed by act of parliament ; but this is 
certainly a miſtake, as will be ſhewn in a 
ſubſequent part of this chapter. 


The Lord Chief Juſtice of the court of 
Common Pleas may take the acknowledgment 
of a fine out of court, a privilege peculiar to 
that office, and which ſcems to be derived 
from cuſtom and uſage, for it does not appear 


that this power is given to the chief juſtice 
E 2 by 


CokeRead, 8. 


Chief Juſtice 
of the court of 
Common 
Pleas, 

1 Hen. 7, 9, 
a. 2 Init. 
512. Coke 
Read. g. 
Crompton 
Juriſd. 92, a, 
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by any ſtatute, capitalis juſticiariis de Banco 


Dyer. 224. b. ſolus per prærogativam officii ſui poteſt capere re- 


Year Book. 8. 
Hen. 6, 21. 


Of the writ of 
dedimns Jo- 
reſtatem. 


Glanville 
e.. 


No. 359, 302. 


cognitiones finium abſque dedimus potęſtatem. 


If the chief Juſtice of the Common Pleas be a 
party to the writ, he cannot take the acknow- 
ledgment of that fine, quia judex in propria 
cauſa, This rule extends to all other judges 
and commiſſioners. 


Although, by the common law, the par- 
ties in a real action were obliged to appear 
perlonally before the court, yet it appears by 
Glanville that a fine might at all times have 
been levied by attorney, per procuratorem 
itaque talem poteſt placitum iliud deduci in curia 
ct terminari, five per judicium five finalein con- 
cerdiam ade plene el firmiter ut per eum qui clium, 
loco ſuo inde prjuit, lo that hnes were irequent- 
ly levied by at:orncy, and in Madox's collection 
of antient charters, there are a great number 
of records of fines, which appear to have been 
levied by attorney, the chirograph being word- 
ed in this manner. ec eft finalis concordia 


fea, &c. inter Thimam ae Preſton, per Alexan- 


drum Walienſem poſitum loco ſuo ad lucrandum vel 
perdendum et Rodu prumn, & c. This practice was 
productive of icveral trauds (a), and therefore 

the 


— 


(a) There is an inſtance in the rolls of parliament, 
18 Ed. 1. No. 9. vol. 1. p. 22. where a perſon com- 
plains 


Fines. 


the ſtatute de modo levandi finis; enacted, that 
the part. es to a fine ſhould appear per ſonally 
before the judges to give them an opportu- 
nity of examining into their age and capacity, 
but the great inconvenience of compelling old 
and infirm perſons to travel from the moſt re- 
mote parts of the kingdom to HWejrminſter, 
produced the ſtatute of Carii/e 15 Ed. 2. which 
provides, That if any perion be fo aged, 
* decrepid, or impotent, or by caſualty be to 


*« ppteſſed that by no means he is able to 


% come before the juſtices in court, in ſuch 
te caſe two or one of the juſtices, by alert of 
e the reſidue of t he bench, ſhall vii the party 
% {o diſeaſed, and receive his cognizince Noon 
« the plea that he hath in court, whereunon the 
* ſame fine ought to be levied, and if there 
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Bro. Ab. Tit. 
Fine 120. 


Coke Read. 9. 


Fines. 


ce go but one, he ſhall take with him an abbot, 
« a prior or knight of good fame and cre- 
„ dence,” 


In conſequence of this ſtatute, a ſpecial com- 
miſſion iſſues out of the court of Chancery, 
called a writ of dedimus poteſtatem, ditected to 
a certain number of commiſſioners, reciting, 
that a writ of covenant 1s depending before the 
juſtices of the court of Common Pleas, between 
perſons therein named, who are incapable from 
infirmity of appearing perſonally before the 
court, and authorizing the commiſſioners to take 
the acknowledgment of the ſaid parties con- 
cerning the matters contained in the writ, and 
direct ing them to certify ſuch acknowledgment 
to the court of Common Pleas, under their hands 
and ſcals. | 


Although this writ ſtill appears to be grant- 
ed upon a luggeſtion of infirmity in the par- 
ties, yet the ſuggeſtion is ſeldom true, the 
writ being uſually obtained to ſave the eapence 
or inconvenience of a journey to Weſtminſter, 


or for the purpoſe of levying a fine in vacation 
time. 


The ſtatute of Carliſle only gives authority 
to two of the juſtices of the Common Pleas, or to 
one of them attended by an abbot or knight, 
to take the acknowledgment of ſines, yet cuſ- 


com 


1 
3 


Fines. 


tom has ſo far prevailed againſt the poſitive 
authority of this ſtature, that a writ of dedimus 
poleſtatem may now be directed to any two or 
three perſons who will be thereby ſufficiently 
enabled to take the acknowledgment of fines. 


It is the duty of all thoſe who are appointed 
commiſſioners by this writ, to inform them- 
ſelves by means of ſome people ot credit, that 
the perſons who acknowledge a fine before 
them are really the parties named in the ori- 
giaal; they ſhould allo be extremely attentive 
in examining whether there be any married wo- 
man, infant, idiot, or lunatick among the par- 
ties to the fine, as they are liable to be ſcverely 
puniſhed by the court of Common Picas, for 
any fraud or wilful neglect in the execution 
of the truſt repoſed in them by that court. 
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By the ſtat. 23 Eliz. c. 23. .. 5. it is enact- Statutes and 
ed, © that every perſon who ſhall take the! a_ 
Knowledge of any fines, or who ſhall certify 3 of 
* them, ſhall, with the certificate of the con- 4c4#mus o- 
cord, certity alſo the year and day whereon STS 
* the ſame was acknowledged, and ſuch perſon 
*+* ſhall not be enforced to certify ſuch know- 

* ledge, except within one year after the ſame 
* be taken, and no clerk or officer ſhall re- 
** ceive any writ of covenant, whereupon any 
* fine is to pals, unleſs the day of the know- 
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Vide Dean 
Q. Tice Mal 


Barnes 133. 
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Wilſon 85. 


Fines. 


„ ledge of ſuch fine appear by ſuch certificate, 
upon pain to forfeit 5 /.” 


By a rule of the court of Common Pleas made 
in IIil. 13 Geo. 1. it was dire Sed, that no fine 
acknowledged before commiſſioners, ſhould 
be allowed to paſs, unleis ſome perſon who was 


preſent when the fine was acxnowledged ſhould 
appear perlonally before the Lord Chief Jul- 
tice of the court, and be examined upon oati, 
touching the execution thereof. 


This rule having been found by experience 
to be aticaded with inconveniences, and not 
having anſwered the good pur poſes for which 
it was intended, the cout made the following 
rules. 


Ililary 17 Geo. 2. It is ordered, that in- 

„ ſtead of an cath made vida dece of the due 
acknowledgent of fines, an affidavit in writing 
* on parchment ſhall be made and annexcd to 
*eve:y fine, in which the perſon making the 
„ fame ſhall ſwear that he knew the partics 
©* acknowledging iuch fine, that the ſame was 
„ duly ſigned and acknowledged, that the 
6 party or parties acknowledging, and alſo the 
* comm:ſlioners taking the ſame were of full 
* age and competent underſtanding; that the 
e feme coverts (it any) were ſolely and ſeparately 
* examined apart from their huſbands, and 
* treely and voluntarily conſented to acknow- 
« ledge 


| 
| 


Fines. 


« ledge the ſame, and that the cognizor or cog- 
« nizors, and every of chem, knew the ſame to 
ebe a fine to paſs his or their eſtate or eſtates, 
which fine, together with ſuch affidavit an- 
te nexed, ſhall be tranſmitted to the Lord Chief 
& Tuſtice, or ſome other juſtice of this court, 
« for his allocatur thereon, and ſuch affidavit 
« ſhall remain annexed to {ſuch fine, and be 
« left with the ſame in the proper office. And 
&« jt is ordered, that every ſuch affidavit, ex- 
« cept where the perſons at the time of their 
ce acknowledging the fine are in Ireland or 
e ſome other parts beyond the feas, ſhall be 
e made by ſome attorncy of the courts of 
« /:ftminſter Hall.” 


Hil. 26. 27 Geo. 2. © It is ordered, that 
« in the affidavits made in purſuance of the 
preceding rule, th: perſon or perſons fo 
te making the ſame ſhall ſwear, that the fine 
ce was duly ſigned and acknowledged upon 
e the day and year mentioned in the cap- 
e tion, and if there be any razure or interline- 
ation in the body or caption of ſuch fine, 
e that ſuch rezure cr interlineation was made 
before the party or parties hgned the faid 
fine, and before the caption was ſigned by 
* the commiſſioners,” 


Where fines have been acknowledged out of 
the kingdom, the judges have remitted the 


ſtrictneſs of theſe rules. | 
I Thus 


57 


Wilſon 8g. 
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19 Geo. 2. 
Fleetwood's 
Calenda. 

Barnes 219. 


24 Geo. 2. 
Hancock 

v. Hanbury, 
Barnes 217. 


27 & 28 
Geo. 2. Say 
v. Smith. 
Barnes 217. 


Fines. 


Thus the Lord Chief Juſtice, aſſiſted by Mr. 
Juſtice Clive, made an order that a fine ſhould 
paſs as to two of the cognizors, conſidering the 
particular circumſtances of the caſe, notwith- 
ſtanding the ſame was not ſigned by them. One 
of the commiſſioners attended and made oath» 
that this fine was duly acknowledged before 
him, and another commiſſioner by the cognizors 
at Naples in ah, that the parties were of full 
age and good underſtanding, that the married 
woman was examined apart from her huſband, 
and freely conſented ; the fine being taken from 
perſons beyond ſeas, it was not within the order 
of the court, requiring an affidavit, and the ſign- 
ing of a fine by the cognizors is not ablolute- 
ly neceſlaty. 


Two fines taken at Hamburgh, where the 
cognizors reſided, were ordered to paſs by all 
the four judges upon an affidavit by a commiſ- 
ſioner of the due execution of each fine ſworn 
before a clerk in the chancery of the city of 
Hambargh, and authenticated by his certificate 
or atteſtation as a notary publick. 


A fine was taken before Prentice, an attor- 
ney, and Prentice, a tradeſman, as commiſſion- 
ers. Prentice the attorney died without mak- 
ing the proper affidavit of the acknowledgment 

| of 
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Fines, 


of the fine. One of the cognizors became a 
bankrupt, abſconded, and did not ſurrender 
within the forty-two days, as required by the 
ſtature. The fine was ordered to paſs on an 
affidavit of the due acknowledgment of it by 
Prentice the tradeſman, notwithſtanding the 
general rule requiring ſuch affidavits to de 
made by attornics. 


A fine was taken at Edinburgh, and was re- 
gular in every reſpect, except that it was not 
taken in the preſence of an attorney of any of 
the Courts of eftminſler Hall, who might have 
made the uſual affidavit of its having been 
duly taken, an aſhdavit was made by Seton the 
demandant, that there was no ſuch attorney in 
or near Edinburgh, and the court, on the motion 
of Serjeant Davy, who cited Say v. Smith, al- 
lowed the fine. 


If a writ of dedimus poteſiatem be direded to 
two perſons, and only one of them takes the 
acknowledgment of the fine, this may be aſ- 
ſigaed for error, 


If a man has ſeveral writs of covenant de- 
pending againſt ſeveral perſons in different 
counties, he may have a writ of dedimus poteſ- 
latem directed to commiſſioners to take their 
acknowledgments ſeverally. 

A writ 
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Seton wv. Sin- 
clair. 2Black. 
Rep. 880. 


Downes v. 
Savage. Cro. 
Eliz. 240. 


Fitz. N. B. 
327. 
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Cro. Eliz. 
578. 


Cro, liz. 
577 


Fitz. N. B. 


140. 


Idem 


Fines. 


A writ of dedimus poleſtatem was awarded to 
take the acknowledgment of four perſons to 
the ſame fice, The commiſſioners returned 
the acknowledgment of three of the perſons 
only. The court reſolved that this fine ſhould 
paſs as againſt the three perſons who had ac- 
knowiedged it, and the name of the fourth 
perſon was eraſed out of the writ of covenanr, 
and the writ of dedimus poleſtatem. 


If a writ of dedimus poteflatem be awarded to 
take the acknowledgment of three perſons to 
the ſame fine, the commiſſioners need not take 
the acknowledgment of all the three perſons 
at the ſame time, but may take the acknow- 
ledgment of one of them at one time, and 
of another at another time. 


If the commiſiloners in a writ of dedimus po- 
teſtatem refuſe to certify the acknowledgment 
of the fine at the end of the year, as directed 
by the 24 Eliz. a certiorari may be awirdetl 
againſt them, reciting the ſubſtance ot the 
writ of dediumus poteſtatem, and the acknow- 
ledgment of the fine, commanding them to 
certify it, and in caſe of their reivſal, au aliat, 
a pluries, and an attachment will iſſue againſt 
them. 


If commiſſioners die before they have certi- 
fied the acknowledgment ot a fine, their execu- 
tors 


Fines. 61 


| tors muſt certify it upon a certiorari, and in caſe 
them as againſt the commiſſioners. 


The writ of dedimus poteflatem recites that a Shep. Tou. 5. 


| 

| 

x 

| 
of their refuſal the ſame proceſs lies againſt | | 
CokeRead.g. | 


| writ of covenant is depending between the par- 
ties, and therefore ſhould bear date after the 
writ of covenant. | 


Thus a writ of error was brought to reverſe Goburny, | 
| a fine levied at Cheſter, becauſe the teſte of the 3 1 
writ of dedimus poteſtatem was prior to the 10% 740. by | 
of the writ of covenant, and it was held to be a 


| manifeſt error. 


But if the writ of dedimus poteſtatem be teſted Vide Herbert 


on the ſame day with the writ of covenant the 3 nien. 
| Roll. Rep. 
fine will be valid. 223. 


Thus a writ of error was brought to reverſe Arundel v. 
a fine, becauſe the writ of dedimus poteftatem was — 5 
teſted on the ſame day with the writ of cove- — mY | 
nant, which it was contended was erroneous, 
becauſe the writ of dedimus potcfialem, recites 
that the writ of covenant 1s depending, whereas 
the writ of covenant could not be ſaid to be 1 
depending until its return; but the court were 
of opinion that this was no errror, for the writ 
of covenant may be ſaid to be depending im- | 
mediately on the purchaſe of it; and if a ſtran- 
ger ſhould buy the lands before the return of | 
the writ of covenant it would be champerty. 


In 


———— — 
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Argenton v. 
Weſtover. 
Cro. Eliz. 
275. 


Jenk. Cent. 
227. 280. 


Dyer, 224. b. 


Courts of 
Wales, Lan- 
caſter, &c. 


Feines. 


In a writ of error to reverſe a fine, the error 
aſſigned was, that it appeared upon record that 
the acknowledgment of the fine was taken by 
Chief Baron Mantwood on the 27th March, and 
the writ of covenant and dedimus poteſtatem were 
teſted on the gth of April, ſo that the acknow- 
ledgment was taken without any authority, and 
by the ſtatute 23 Eliz. the day of the acknow- 
ledgment ought always to be certified ; but the 
court over ruled this objection and would not 
hear it argued, ſaying, it was good enough, 
and that otherwiſe they ſhould reverſe many 
fines, 


The Judges of the courts of /YVeſlminſfler may 
in their circuits per conſuetudinem regni take the 
acknowledgment of fines without any writ of 
dedimus poteſtatem, on account of the great con- 
fidence which the law places in their judgment 
and integrity. But in ſuch caſes a writ of de- 
dimus poteſtatem ought to be ſued out bearing 
date before the acknowiedgment of the fine (5). 


By the ſtatute 34 and 35 Henry 8. c. 26 /. 40, 
41, 42, 43. fines may be levied in the courts of 
Great Seſſions in Wales, 


— 


(2) There is a petition in the Rolls of Parliament, 
28 Ed. 3. Ne. 26. Fel. 2. p. 261. from the Commons 
beyond Trent, praying that a Juſtice of one or the other 
Bench ſhould come twice each year into their counties 
to take the ackaowledgment of nnes. 

By 


4 
'3 


— — 


Fines: 


By the ſtatute 37 Hen. 8. c. 19. fines may be 
levied in the court of the county palatine of 
Lancaſter. 


By the ſtatute 2 and 3 Ed. 6. c. 28. fines may 
be levied in the county palatine of Cheſter; and 
by the ſtatute 43 Eliz. c. 15, fines may be levied 
in the city of Cheſter. 


By the ſtatute 5 Eliz. c. 27. fines may be le- 
vied in the county palatine of Durham. 


By the ſtatute 23 Elix. c. 9. all the clauſes in 
the ſtatute 27 Eliz. c. 3. are extended to fines 
levied in Wales, and the counties palatine of 
Cbeſter, Lancaſter, and Dur bam. 


But it ſhould be obſerved, that by theſe ſta- 


tutes, ſuch fines are only to be levied of lands 
lying reſpectively within thoſe counties, 


If a fine is found by verdi& to have been le- 
vied before the juſtices of the court of the coun- 
ty palatine of Lancaſter, without finding who 
thoſe juſtices were, and whether they had power 
to take fines or not, the court will preſume 
them to be ſuch juſtices as had power by ſtatute 
to take fines in the county palatine of Lanca/- 
ter, if the contrary does not appear, 


It is ſaid by Sir Edward Cote, in his com- 
ment on the ſtatute de modo levandi fines, that a 


fine 


1 Wilſon's 
Rep. 275» 


Courts of 
antient De- 
meſne. 


2 Inſt. 51 3. 
4 Inſt. 270. 
Coke Read. 8. 


Hunt v. 
Bourne. 

1 Brown, 48. 
1 Salk. 339. 
Com. Rep. 
93» 
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fine cannot be levied of a manor or lands held 
in antient demeſne, for that would be a wrong 
to the Lord of whom the land was held, as it 
would then become frank fee, and not implead- 
able in his court; but this obſervation mult be 
reſtrained to fines levied of lands held in antient 
demeſne, in the court of Common Pleas, which 
ought not to be permitted, and for the reverſ- 
ing of which there is a particular writ in the 
regiſtrum brevium, called, Breve adnullandum 
finem levatum de tenemento quod fuit de antiquo 
dominico corona Anglie, —But a fine may cer- 
tainly be levicd of lands held in antient demeſne 
in the court of the manor of which ſuch lands 
are held; becauſe thoſe lands were not origi- 
nally within the juriſdiction of the courts at 
Weſtminſter, as the king's tenants in antient de- 
meſne enjoyed the privilege of not being called 
trom the buſineſs of agriculture by any foreign 
litigation. 


Thus where it was found by a ſpecial verdict 
that certain lands were holden of the manor of 
Wormeflow, which was — de antiquo dominico co- 
ronæ Domini Regis et anteceſſorum ſuorum, im- 
pleadable in the court of the manor per parvum 
Breve de retlo clauſo coram ſeneſchalle ſectatoribus 
et domeſmen ejuſdem manerii et. And that fines 
upon writs of right had been time out of mind 
levied and leviablein the ſame court, 


It 


Fines. 68 


It was determined by the court of Common 
Pleas, and afterwards by the court of King's 
Bench, that a ſine might be levied of thoſe 
lands in the court of the manor according to 1 
the antieat cuſtom, although it was not a court 
of record, becauſe it was conformable to the | 
power of that court in other inſtances, tor they | 
might proceed to try the miſe joined in a writ 
of right which was of a higher nature; whereas 
in all other inferior courts on th: mile joined, 
the cauſe muſt be removed into the court of 
Common Pleas by recordari; and the ſtatute Dyer 111. 
de modo levandi fines was only declaratory of the = 2. TOR 
common law, and was made to rectify a miſ- 
take, viz. that fines might have been levied in 
inferior courts upon bills or plaints, which in 
conſequence of the negative words of that ſta- 
tute cannot now be done either by grant or 
cuſtom ;z and this judgment was affirmed in the | 
Houſe of Lords. | 


Fines may alſo be levied in the courts of Courts of Ci- 
cities or corporate towns by cuſtom, where des and cor- 
porate towns. 
ſuch courts have power to hold pleas of 
land. 


Thus Madox has publiſhed a record of No. 379. 
a fine levied in the town court of the city of 
Coventry, before the mayor and bailiffs of that 
town. 


F And 
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No. 394. 


Who are ca- 
pable of levy- 
ing a Fine. 


Shep. Tou. 
13. 
Coke Read. 3. 


Bredon's 
Caſe. 1 Rep. 
76. 


Flnes. 


And alſo a fine levied in the town court of 
Fordwich, to which King Henry the 8th was a 


party. 


Alſo a fine levied in the court of the Biſhop 
of Durham. 


CHATTER FL 


Of the Parties to a Fine. 


FINE being conſidered as a common 

aſſurance or conveyance of real property, 
it follows that-all perſons of full age, and ſuf- 
ficient underſtanding may in general levy fines 
of any lands whereat they are ſeized in fee 
ſimple, fee tail, or for life, by right or by 
wrong ; although, if a bare tenant for life le- 
vies a fine, ſur cognizance de droit come ceo, it will 
operate as a forfeiture of his lite eſtate ; but if 
he only levies a fine, ſur cognizance de droit tan- 
tum, to hold to the cognizee for the life of the 
tenant for life, it will be- no forfeiture, becauſe 
ſuch a fine only paſſes what the tenant for life 
may lawfully give: And if a tenant for lite and 
the perſon next in remainder in tail, join in le- 
vying a fine, ſur cognizance de droit come ceo, it 
will be no forfeiture, for in that caſe each of 


them gives what he may lawfully part with. 
There 


n N 
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Fines: 67 
There are ſeveral records of fines publiſhed Phe King. 


ag. Or 


by Dugdale and Madox to which the King was a ſurid. 93. 


1 owever much doubt:ed in the Madox Col- 
party; it was h — 


time of James I. whether the King could levy » Rep: 32. 
4 fine, and his Majeſty having conſulted Lord 

Chief Juſtice Popham and Sir Edward Core (then 
Attorney General) on t is ſubject, they gave 

it as their opinion, that although the King 

could not be cognizor of a fine, becaule a 

writ of covenant could not be brought againſt 

him; yet that if a fine was levied to the King, 

he might then make a grant and render, which 

would be good and ſufficient to bind him, 


The Queen may levy a fine; and a fine may The Queen, 
be levied to her, for ſhe has in every inftance 
the particular privilege of ſuing and being ſued 4 Rep. 23. b. 
alone, and is conſidered in all legal proceedings 
as a feme ſele, and not as a feme covert. 


Married women ſeem to have always enjoy- Married Wo- 
ed the privilege of levying fines Jointly with Madox Coll, 
their huſbands; and it appears from a paſſage No. 357. 
in Glanville, and ſome very antient records pub- Lib. 11: e. 3. 
liihed by Madox, that it was formerly uſual for 
married women to appoint their huſbands as 
their attornies to levy the fine for them ; thus 
in 9 Rich. 1. the prior and convent of Lewes Piſſert. .. 18. 
fined to the King in half a mark, ut concordia 
fadta inter Ricardum de la Combe & Sybil.am de 
Dene uxorem ſuam preſentes Pe eu de Ricar- 

F 2 dum 


68 


33 Fd. 1. 
2 Iuſt. 515. 


e Inſt. 515. 


Fines. 


dum virum ſuum poſitum loco ſuo ad Incrandum 


vel perdendum et Il /illielmum priorem et conventum 


de Lewes tenentem per Willielmum Monachum 


ſuum de advocatione Eccleſiæ de Waldern, unde 


recognitio de ultima preſentatione ſummonita fuit 
inter eos in prefata curia ſcribatur in magno rotuls, 


It is probable that by theſe means married 
women were frequently deceived and defraud- 
ed of their inheritances by their huſbands ; this 
occaſioned a clauſe in the ſtatute, de modo levan- 
di fines, which is ill in force, enacting, That if 
a feme covert be one of the parties to a fine, ſhe 
ought firſt to be examined by the juſtices, and 
if ſhe did not aſſent to the fine, it ſhould not be 
levicd. 


When a married woman is a party to a fine, 
ſhe ſhould be examined fecretly and apart from 
her huſband, that the judges or commiſſioners 
may inform themſelves whether ſhe joins in the 
fine of her owa free will, or is compelled to it 
by the menaces or threats of her huſband ; 
every thing contained in the writ ſhould be dif- 
tinctly named to her, and ſhe ought to be in- 
formed of the effect and conlequence of her 
aſſenting to the ane, But although the ſtature 
de modo levandi fines, thus politively directs the 
private examination of a ſeme covert, yet if ſhe is 
allowed to acknowledge a fine without being 
examined, it will bind both her and her heirs for 


Ever 
3 
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ever after, there being no mode of reverſing 
ſuch a fine, becauſe it cannot afterwards be 
averred that the married woman was not ex- 
am ned, the contrary being recorded. 


The private examination of a married wo- 
man is however not always abſolutely neceſſary, 
as that circumſtance was preſcribed by the le- 
giſlature, only to prevent married women from 
making an imprudent diſpoſition of their pro- 
perty at the inſtance of their huſbands, ſo that 
where a huſband and wife acquire any intereſt 
by a fine and depart with nothing, the wife 
need not be examined, becauſe in that caſe ſhe 
cannot poſſibly be prejudiced. 


It may therefore be laid down as a certain 
rule, that a married woman need only be pri- 
vately examined in levying a fine where ſhe 


Joins in granting ſome eſtate, or departing with 
ſome intereſt, 


Thus if a fine be levied to a huſband and 
wife, who grant and render a rent, the wife 
ought to be examined, becaule by the render, 


ſhe makes herſelf liable to the payment of the 
rent. 


It a married woman levies a fine of her own 
inheritance without her huſband, it will bind 
her and her heirs, becauſe they will be eſtopped 
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to claim any thing in the lands, and cannot he 
admitted to aver, that ſhe was a married woman 
againſt the record, but her huſband may enter 


and defeat ſuch fine, either during the coverture 


to reſtore him ſelf to the freehold which he held 


jure uxoris, Or after her death, to reſtore him- 


ſelf to his tenantcy by the curteſy : becauſe 
no act of a feme covert can transfer that in- 
tereſt which the marriage has veſted in the 
huſband, and if the huſband avoids the fine 
during the coverture, neither the wife nor her 


heirs, will be barred by it; for by the entry 


CokeRead.7. 


| Sid. 122. 


of the huſband, the whole eſtate which paſſed 
by the fine is defeated, and the old eſtate of 
the wife reveſted in her, and the huſband be- 
comes again ſciſed of the whole eſtate in right 
of his wife. 


If a married woman levies a fine executory 
as a feme ſole, and execution is ſued againſt 
the huſband and wife, the huſband may ſtop 
the execution of the fine, becauſe no act of 
his wite*s can prejudice him; and it in a caſe 
of this kind the huſband had made default, 
and his wife was received in his ſtead, ſhe 
might for the benefit of her huſband, prevent 
the execution af her own fine; but after the 
death of her huſband, ſhe cannot avoid it. 


If a woman levies a fine by the name of 
Mary, the wite of Thomas Stiles, it will be void, 
| becauſe 
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becauſe it appears by the very record itſelf, 
that the cognizor was a married woman. 


In a late caſe, it was moved that Ann Mo- 
reau wife of Moreau, might levy a 
fine without her huſband : it appeared that the 
lands had been fold by the huſband, who cove- 
nanted that he and his wife, (when of age) 
ſhould levy a fine; when the wife came of age, 
ſhe refuſed to join in it, but it was levied by 
the huſband alone, who afterwards went a- 
broad; the wife now conſented to levy it, but 
the huſband was abſent; it was ſaid, that it 
had been uſual in ſuch caſes, for the curſitor 
to make out a præcipe to the wife as a feme- 
ſole, but no example of it was produced upon 
the motion. The court would make no rule 
to authenticate ſuch a fine, but it was after- 
wards acknowledged de bene eſſe, before the 
Lord Chief Juſtice then in court, 


Perſons outlawed, or waived in perſonal 
actions, may alien by fines, for their «ſtates 
ſtill remain in them, altho' they have forfeited 
the rents and profits, 


Coparceners, joint- tenants, and tenants in 
common, may levy fines of their reſpective 
ſhares, and if there be two joint-tenants in 
fee, and one of the: levies a fine of the whole, 

F 4 this 


71 


Moreau's 
Caſe. 

2 Blackſt. 
Rep. 1205. 


Perſons out. 
lawed, &c. 

Weſt Symb. 
p- 2. f. 13. 


Coparceners, 
joint-tenants, 
and tenants 
in common. 


6 Mod. 45. 


72 


Perſons who 
who are 
blind, deaf, 
er dumb. 


Martha El- 
Jiot's caſe. 
Carter 53. 
Grifiny.Fer- 
rers. 

Caſes of prac- 
tice 19. 
Keep v. Bull. 
Idem 23. 
Who are diſ- 
abled from 
levying fines, 


Perſons who 
have no eſtate 
in the lands, 
Shep. Tou. 
14. 


Fines. 


this will not amount to an ouſter of his com- 
panion, but it is a ſeverance of the jointure, 
though they continue to be in of the old 
ule. 


Perſons who are blind, deaf, or dumb, may 
levy fines, if 1t appears that notwithſtanding 
thoſe dilabilities, they are capable of compre- 
hending the nature and conſequences of a fine, 
and can expreſs their meaning by writing or 
ſigns, and there are three inſtances of perſons 
born deaf and dumb, who were notwithſtand- 
ing permitted to levy fines, 


Having enumerated the perſons who are 
capable of levying fines, we ſhall now examine 
who are diſabled, from being cognizurs in a 
fine, 


Perſons may be diſabled from being cog- 
nizors in a fine, either from want of a ſufficient 
eſtate in the lands, a competent degree of 
judgment and underſtanding, or from being 
incapacitated by their ſituation, or by ſome 
poſitive act of parliament, 


No perſon can levy a fine of lands, unleſs he 
has at leaſt an eſtate of frechold in them, either 
by right or by wrong, for otherwiſe it migkt 
be in the power of any two ſtrangers, to deprive 

a third 


LIP 
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a third perſon of his eſtate, by levying a fine 


of it; ſo that 1n every caſe where a fine is le- 
vied, and none of the parties to ſuch fine, have 
any eſtate of freehold in the lands of which the 
fine is levied, it may at any time be ſer aſide 
by the real owner, by pleading quod partes 
Inis nibil habuerunt tempore levationis, &c. 


Thus tenant for years, by ſtatute merchant, 
ſtaple, or elegil, or tenant at will, cannot levy 
a fine, ſo as to have any effect, and if they do 
levy one, it operates nothing, 


The evidence of receipt of rent, if the jury 
had believed it, would give a ſufficient poſ- 
ſeſſion to render a fine valid. 


There are a few exceptions to this rule, thus 
a ceſtui que truſt, may levy a fine of his truſt 
eltatr, altho' he is only tenant at will to his 
truſtees the reaſon of which will be explained 
in a ſubſequent part of this work. « 


So a fine levied by a vouchee to the de- 
mandant, or a fine from the demandant to the 
vouchee would be good, becauſe in law the 
vouchee is ſuppoſed to be tenant to the 
land, tho? in fact he never is ſo at preſent. 


All thoſe who from a deficiency of judg- 
ment or underſtanding, are incapable by law of 


con- 
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contracting, are likewiſe incapable of being 
cognizors in a fine; but with reſpect to per- 
ſons of this deſcription, it will be proper to pre- 
miſe one obſervation; that whatever legal de- 
fects may be in the cognizor, if the judges or 
commiſſioners once admit him to levy a fine, 
ſuch fine will for ever afterwards be as valid, 
as if the cognizor had no legal diſabilitics, ex- 
cept in the caſe of an infant, although the 
jodges or commiſſioners omit a very neceſſary 
part of their duty, in permitting ſuch perſons 
to acknowledge a fine. 


„444 


This rule ariſes from a principle of law, 
mentioned in a preceding part of this work, 
that no averment can be made againſt any fact, 
which is once upon record; and as the admiſ- 
ſion of a perſon to levy a ſine ſuppoſes him to 
be free from all legal defects and diſabilities, 
although the fact ſhould be otherwiſe, yet no 
averment can ever afterwards be made to the 
contrary. 


Infants or perſons under the age of twenty- 
one years are incapable of levying fines, as they 
are not ſuppoſcd to be of ſufficient underitand- 
ing to enter into any contract by which they 
may be prejudiced : but if an infant is per- 
mitted to lævy a fine, and that fine is not re- 
verſed during the minority of the infant, it 

muſt 
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muſt for ever afterwards ſtand good, and nei- 
ther the infant himſelf, after he has attained his 
full age, nor his heirs after his „ can 


ever reverſe it (a). 


The only mode by which an infant can re- 
verſe a fine levied by him, is by appearing in 
court during his infancy, and being inſpected 
by the judges non teſtium teſtimonio, non jura - 
torum veredicto, ſed judicis inſpectione ſolummodo, 
the judges may however inform themſelves in 
caſes of this kind, by means of witneſſes, church 
books, or any other kind of evidence. 


It is probable that the reaſon why infants 
are particularly privileged in this inſtance is, 
that the judges or commiſſioners who take the 
acknowledgement of fines are ſuppoſed to in- 
ſpect the age and diſcretion of all thoſe who 
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(a) In the rolls of parliament 50 Ed. 3. No. 127. 
vol. 2. p. 342. there is a petition from the Commons, 
complaining of the very great hardſhip of not permitting 
a perſon who had lev ed a fine when an infam, to reverſe 
it after he attained his full ape, and praying that every 
perſon who had levied a fine during his infancy, ſhould 
be allowed a certain time, ſuch as two years, after he 
attained his full age to reverſe it, to which the king an- 
ſwered, that he would conſider againſt the next parliament, 
whether it would be proper to alter the old law in this 
point, or not. 
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1 Inſt. 380. b. 


12 Rep. 122, 
1243. 


1 Inſt. 350. b. 
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acknowledge a fine before them pui ſuant to 
the directions in the ſtatute de medo levandi 
fines ; and if after ſuch inſpection they are per- 
mitted to acknowledge a fine, it is then pre- 
ſumed they are of ſufficient age and diſcretion; 
but if upon inſpection they are afterwards found 
not to be of ſufficient age, the fine may be 
vacated; becauſe the publick inſpection of an 
infant by the judges in a Court of Record is of 
equal notoriety and authenticity with a former 
record of the infant's having levied a fine, 
(which ſuppoſes him to be of full age), and 
therefore as both facts are recorded, and con- 
tradict one another, the laſt fact will prevail. 


If infancy were permitted to be tried by any 
other mode than the perſonal inſpection of the 
infant in a Court of Record, averments might 
be made many years after a fine had been levied, 
that the perſon who acknowledged ſuch fine, 
was an infant at the time; by which means re- 
cords would be avoided by bare averments, 
which would be productive of the greateſt 


confuſion. 


If the perſon of an infant be inſpected by 
the judges ; and it is once recorded, that he is 
within age, although the infant ſhould attain 
his full age before the reverſal of che fine, yet 
he may reverſe it at any time afterwards. 


Thus, 
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Thus, where an infant acknowledged a fine, 
and the cognizee omitted to get the fine in- 
groſſed, until the infant ſhould attain his full 
age, in order to prevent him from bringing a 
writ of error; the court, upon a view of the 
cognizance, produced by the infant, and upon 
his prayer to be inſpected and have his nonage 
recorded, inſpected him, and recorded his in- 
fancy, in order to give him the benefit of his 
writ of error, which he muſt otherwiſe have 
loft, as his nonage determined before the next 
term. 


The principles here laid down reſpecting 
fines levied by infants, are confirmed by the 
following caſes; Ann Hungate's caſe, 12 Rep. 
122. Warſcomb v. Carrell, Idem 124. Ilerbert 
Parrot's caſe, 2 Veniris 30. Hutchinſon's caſe, 
3 Lev. 36. and Kequiſhe v. Requiſhe, Bulſt. 
p. 2, 320. 
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Sarah Grif- 
fith's caſe. 
12 Mod. 444. 


The court of Chancery under the ſtatute of ; atk. 479. 


7 Ann. c. 19, ordered an infant truſtee, who 
was likewiſe a married woman, to levy a fine 
of the eſtate, whereof ſhe was ſciſed in truſt, 
under the general words that perſons under age, 


Hall convey and aſſure, &c. 


Idiots, Iunaticks, and generally all perſons 
of non-lane memory, are incapable cf levying 
fines, 


Com. Rep. 
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naticks, &C. 
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fines, and the ſtatute de modo levandi fines ex- 
preſsly directs, that ſuch perſons ſhould not be 
permitted to acknowledge a fine, but ſtill if 
the judges or commiſſioners allow ſuch perſons 
to levy a fine, it can never afterwards be re- 
verſed by any averment, that the cognizors la- 
boured under thoſe diſabilities, as that weuld 
be contrary to the record, which ſuppoſes that 
the cognizors were not under any of thoſe 
diſabilities, and it is ſaid, that even a decla- 
ration of the uſes of a fine by an idiot or lu- 
natick will be good, 


Thus, where one Henry Buſhley a monſtrous 
and deformed cripple and idiot, was taken from 
his guardian, and carried to a place unknown, 
where he was kept in ſecret, until he had ac- 
knowledged a fine of his lands before Juſtice 
Southcot to one Bothome, and had declared the 
uſe of the fine to Bothome and his heirs, 


Henry Buſhley was afterwards found by 
inquiſition, to have been an idiot a nazivis 
tate. 


It was moved as a doubt in the court of 
Wards, whether the ſaid fine ſhould not be 
to the uſe of the idiot and his heirs, for altho? 
it was agreed that the fine being of record, 


bound the idiot, yet it was contended, that the 
I deed 
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deed executed by the idiot, was not ſufficient to 
direct the uſes of the fine; but it was reſolved, 
ce that foraſmuch as the idiot was enabled to levy 
« the fine, which was the principal, he ſhould not 
« be 2 to limit the uſes, which were but 


c acceſſary.” 


Vice infra, 


So where one Hugh Lewis who was found by HughLewis's, 
office to have been an idiot, à nativitate levied Cale, 10 Rep. 
a fine, it was held good, as both Hugh Lewis 
and his heirs were eſtopped to aver, that he was 
an idiot, and it was ſaid by the court, that they 
would ſooner ſuppoſe the office found to have 
been erroneous, than bring a judicial act into 
queſtion, or the judgment of the court, in 
which the fine was levied, 


Corporations aggregate cannot levy fines, be- Corpora- 
cauſe as they are inviſible bodies, they can bons. 
CokeRead.7, 
only appear by attorney, whereas the ſtatute 
de modo levandi fines requires the parties to a fine 


to appear perſonally before the judges. But 
Sir Edward Coke ſays, that a ſole corporation 


may acknowledge a fine. 


There are ſome perſons who are reſtrained 
from levy ing ancs among other modes of alien- 
ation by particular ſtatutes, 


Before the ſtatute of uſes, a conſiderable Women ſelz- 
part of the landed property of the kingdom edofjointures. 
was 
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was in the hands of feoffees to uſes, by which 
means women were frequently defrauded ot 
their dower, a woman not being dowable ot 
2 uſe, ſo that it became uſual upon every 
marriage for the friends of the wife to make 
the intended huſband procure a conveyance or 
the legal eſtate from his feoffees to himſelf and 
his intended wife, for life, or in tail; in which 
latter caſe the wife uſed ſometimes to alienate 
the eſtate after her huſband's death by fine or 
recovery, and give it away from her iſſue, and 
her huſband's family. 


To prevent this practice, a ſtatute was paſſ- 
ed 11 Hen. 7. c. 20. by which it was enacted, 
„That any woman who had any eltate in 
« dower or for term of her life, or in tail joint- 
ly with her huſband, or only to herſelf, or to 
« her uſe, in any manors, &c. the inheritance or 
„ purchaſe of her __— or given to the ſaid 
« huſband and wife ail, or for term of life 
« by any of the anceſtors of the ſaid huſband, 
* or by any other perſon ſeized to the uſe of 
« the ſaid huſband, or of his anccſtors, and 
«* ſhould hereafter, being ſole, or with any 
«* after taken huſband, diſcontinue, Sc. or by 
« covin ſuffer any recovery of the ſame, 
< that all ſuch recoveries, diſcontinuances, &c. 
«* ſhould be utterly void and of no effect; 
and that it ſhould be lawful for the per- 
® {0a 
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te ſon. in, remainder. or reverſion to enter im- 
te mediately.“ 


This act is confirmed by the 32 Hen. 8. c. 36. 
J. 2. which provides that no fine levied by any 
woman of any ſuch eſtate as is mentioned in 
the ſtatute 11 En. 7. ſhall be of any effect. 


Theſe acts were originally conſtrued to ex- 
tend to a fine levied both by husband and wife. 


Thus where a man ſeiſed of lands in fee, 
levied a fine to the uſe of himſelf for life, re- 
mainder to th: uſe of his wife and the heirs 
males of her body body begotten by him, for 
her jointure afterwards the huſband and wife 
levied a fine and ſuffered a common recovery 
of thoſe lands, and died leaving iſſue. The 
iſſue entered by force of the ſtat. 11 Hen. 7. 
and the entry was i 5 lawful, although, as Sir 
Edward Coke oblerves, this caſe was out of the 
letter of the ſtacute, fur the wife neither levied 
the fine being ſole, nor with any after taken huſ- 
band, but being within the miſchief it was 
adjudged to be within the remedy of the ſtatute, 
the intention of which was to prevent children 
wha were provided for by ſuch jointures from 
being diſinherited. 
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It was however held in a ſubſequent caſe, 
that where a husband ſettled a jointure on his 
wife, and afterwards he and his wife joined in 
levying a fine of ir, the iſſue could not enter 
by force of this ſtotute, becauſe the ſtatute being 
made in reſtraint of the common law, ought 
to be taken ſtrictſy. 


If a tenant in tail who is a jointreſs within 
this ſtatute accepts a fine ſur cgnizance de droit 
come ceo Sc. from a ſtranger who grants and 


renders the lands o thr jointreſs for 1000 years, 


this is a forteiture within the equity of the ſta- 
cute. 


The object of this act was only to prevent 
women from alicnating thoſc lands which were 
ſetiled on them by their huſbands, it therefore 
dces not extend to any lands which were ori- 
ginally the property of the wife or which ſhe 
derives from ny other perſon. 


Thus where huſband and wife ſeiſed in fee of 


lands in right of the wife levied a fine, ſur cogni- 
Zance de droit come ceo, and took back an eſtate 
to the huſband and wite in tail general, remain- 
der to the heirs of the wife; the huſband died 
leaving iſſue a ſon, the wife married a ſecond huſ- 
band, with whom ſhe joined in levying another 
fine; on which the ſon by the firlt huſband en- 


tered for a forteiture by the 11 Hen. 7. 
It 
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It was determined that the laſt fine was no 
forfeiture by this ſtatute; for as the land was 
originally the property of the wife, it would be 
unreaſonable to reſtrain her from diſpoſing of 
it, and quite foreign to the intent of the act, 
4 for although it might within the letter of the 
5 act be conſidered as the purchaſe of the firſt 
| ; huſband by the firſt fine, yet it was not ſoin 
reality, as the lands were originally the eſtate 


of the wife. 


band and wife is not within the intent and 


1 So a voluntary gift by a ſtranger to a huſ- 
meaning of this act. 


- 
* 
4 4 


The Biſhop of Exeter made a voluntary gift Warde v. 
of lands to one Turner his ſervant, and Sybill his bens” 
wife, and to the heirs of their two bodies; the 
huſband died, and the wife levied a fine of thoſe 
lands. 
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It was reſolved that this was not a jointure 
within the 11 Hen. 7. for the lands did not 
come from the huſband nor from any of his 
anceſtors. 
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If lands are limited by a huſband to his wife, 
in general tail, without any limitation to his 
own iſſue or his heirs, they are not protected by 
the 11 Hen. 7. but the wife may levy a fine of 
them. 
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| — v. Pit- Thus where a man ſeiſed in fee, deviſed 


Gro. Eliz. 2. lands to his wife in tail general, remainder 
Idem. 524. over to a ſtranger; after the huſband's death 
1 Leon. 201. the wife married a ſecond time, and ſuffered a 3 


Com. Rep. 
369. ; recovery of thole lands. 
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The daughter of the firſt huſband entered for 

the forfeiture; but it was determined, that al- 

5 though this caſe was within the letter of the 
11 Hen. 7. yet it was not within the intent of it, V 

for the object of the ſtatute was to prevent 3 

wives from prejudicing the iſſue or heirs of their 

huſbands; whereas in this caſe no prejudice | 

was done to the iſſue or heirs of the huſband, 4 

the remainder being limited away from them to 3 

a ſtranger. N 
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1 Abr. Eg. A truſt eſtate, or an equity of redemption is 
220- „„ within the proviſion of the 11 Hen. 7. for uſes 
2 V ern. 489. . . 
are expreſ>ly mentioned in the ſtatute, and a 
truſt is now what a uſe was then. 


Doct. & Stu- This ſtatute does not extend to any fine or 


_ oy .. recovery where the iſſue or heir of the huſband 


Lincoln Coll. is a party, or conſenting to it: Provided ſuch 


* 3 Rep. conſent appears on record or is inrolled. 


3Rep.61.b. Sir Edward Coke ſays, that if a man makes a 
feoffment in fee to the uſe of himſelf and his 
wife in tail, remainder to the uſe of the huſ- 

E band 


Fines. 


band in fee, and has iſſue a daughter, and dies, 
leaving his wife enſient of a ſon, whereby the 
reverſion in fee deſcends to the daughter, if the 
wife and daughter, before the birth of the ſon, 
join in levying a fine, or ſuffering a common 
recovery, the ſon may enter and take the benefit 


of the 11 Hen. 7. 


The perſon to whom a right of entry is given 
by this ſtatute, is he to whom the inheritance 
is to go after the deceaſe of the woman. 


Thus where Sir Richard Bridges made a feoff- 
ment of lands to trutes on condition they 
ſhould give back the ſame to him and his wife, 
and to the heirs of their two bodies begotten, 
remainder to the right heirs of Sir Richard, 
which was accordingly done. - Sir Richard had 
iſſue by his wife, a fon named An!/bony, and 


died; Anthony in the life time of his mother 


levied a fine of the lands to Sir C. Broten in fee; 
the wife afterwards made a leaſe for three lives, 
not warranted by the ſtatute :2 Hen. 8. where- 
upon S'r G. Brown entered, and the queſtion 
was whether Sir G. Brown's entry was lawful 
within the ſtatute 11 Hen. 7. It was reſolved 
that Sir G. Browne's entry was lawful, becauſe 
he was the perſon to whom the inheritance, after 
the death of the wife, did appertain. 


SurG. Brown's 
Caſe. 3 Rep. 
50. 9 “C. 
Cro. Eliz. 
513. by the 
name of 
Lynch . 
Spencer. 


By the common law, if a huſband ſciſed of Iuſband- 


lands in right of his wife, levied a fine of them 
7 1 
G 3 without 


ſeiſed jure 


Litt. ſ. 594. 
IInſt. 326. a. 


Litt. ſ. 731. 


1 Inſt. 326. a. 
2 Inſt, 681. 


Grenely's 
Caſe. 
8 Rep. 71. 


Fines. 


without the concurrence of his wife, it operated 


as a diſcontinuance, by which means the wife was 
barred of her entry after the death of her huſ- 
band, and was obliged to bring her writ of cui 
in vita, and therefore Littleton obſerves that the 
judges would nor permit a man to levy a fine 
alone of his wife's land, 


This produced the ſtatute 32 Hey. 8. c. 28. 
. 6. by which it was enacted, That no fine, 
« feoffment, Sc. by the huſband only of any 
* manors, being the inheritance or freehold of 


© his wife, during the coverture between them, 


* ſhould in any wife be or make a diſcontinu- 
e ance thereof, or be prejudicial or hurtful to the 
„ ſaid wife or her heirs, but that the ſame wife 
„or her heirs ſhould lawfully enter into ſuch 
* manors, Fc. any ſuch fine, feoffment, &c. 
* to the contrary notwithſtanding, fines levied 
© by the huſband and wife, whereunto the ſaid 
„ wife is a party and privy, only excepted.” 


This act having been made to ſuppreſs a 
wrong, and to give the injured party a more 
ſpeedy remedy than what the common law af- 
forded, it has been conſtrued liberally ; fo that 
where lands were given to a huſband and wife, 
and the heirs of their two bodies, and the huſ- 
band alone levied a fine thereof, and died; the 
entry of the wife was adjudged to be lawful, 

although 


Fines." 


although the words of the act are (being the in- 
beritance or freehold of the wife) whereas in this 
caſe, the lands were as well the inheritance and 
freehold of the huſband as of the wife. 


Although the King be not named in this 2 
yet he is — by-it as well as a ſubject, 
that if a huſband alone levics a fine of his as 8 
land to the King, ſtil} the wife may enter after 
the death of her huſband. 


If a huſband alone makes a froſſment of his 1 Taft. 326. a. 


wiſe's land, and afterwards he anc his wife are 
divorced, cauſa præcontradlus, yet the wife may 
enter after the death of her hufhand, for it is 
ſafficient that ſhe was his wife, de fats, at the 
time of the alienation. 
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2 Inſt. 691, 
:. BY eaumont's 


0 Ca ie, 


If the wife dies before entry, without leaving Idem. 


any iſſue, the perſon in remainder or reverſion 
may enter by the very words of the ſtatute, but 
they muſt enter within five years after ther 
title accrues, for this ſtatute only takes away the 
diſcontinuance, and not the bar. 


All eccleſiaſticks ſciſed in right of their Eccleſiaftick; 


churches, as Archbiſhops, Biſhops, Deans, an 
Chapters, Cc. are reſtrained by a variety of ſla- 
tutes from aliznating their church lands for any 
longer time than for three lives, or twenty-one 
years, by which they are prohibi:ed from levying 


fines, 
8 4 By 


d ſeiſec i jure 


eccifeie. 


1 Eli . C. 19. 


13 us c. 10. 


1 

05 
1 
3 
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Perſons re- 
ſtrained by 
acts of Par- 
l-ament, 


Fines. 


By the 32 Hen. 8. c. 36. / 3. it is enact- 
ed, that no fine ſhall be levied of any ma- 
nors, Sc. the poſſeſſors or owners whereof are 
reſtrained from alienating the ſame by any a& 
of parliament; but all and every ſuch fines 
ſhall be of ſuch force and ſtrength in the law, 


as if this act had never been made. 


What perſons 
may take 
lands by fine, 


Shep. Touch · 
7 


And by the 4th ſection of the ſame act, fines 
are prohibited to be levied of any lands, &c. 
then in ſuit, demand or variance in any of the 
king's courts, or whereof any charters, evi- 


dences, Sc. were'then in demand in his Majeſ- 


ty's High Court of Chancery, but ſuch fines 
ſhould have the ſame effect as if that ſtatute 
had not been made. 


With reſpect to the perſons who are capable 
of being cognizees of, and taking any eſtate by 
fine, it will be ſufficient to obſerve, that all thoſe 
who are enabled by the common law to take by 
way of grant, may alſo take an eſtate by fine, 
as infants, married women, corporations ſole or 
aggregate (for an eſtate may be taken by a fine 
by attorney) or any other perſon except thoſe 
who are conſidered in law as civilly dead. 


Fines; _ 89 
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Of what Things a Fine may be levied. 


FINE may be levied of every ſpecies Coke Read, 
of real property, as of an houſe, manor, 

caſtle, office, &c. and in general it may be laid 

down as a certain rule, that a fine may be levied 

of every thing whereot a præcipe quod reddat 

may be brought. 


There are even ſome things whereof a fine Idem. 
may be levied, although @ precipe quod reddai 
cannot be brought for them, as an office for 
which neither a præcipe nor an aſſiſę lies, but 
only a quod per mil tat. 


So a fine may be levied of a rent newly cre- Idem. 


b ee ? Shep. Tou, 
ated, and yet no præcipe will lie for it. 3 


As fines may be levied of things in poſſeſ- Shep. Tou. 
ſion, ſo may they alſo be levied of Jands and te- 2. 
nements in remainder or reverſion. 


A fine may be levied of any thing which lies 
in prender, provided it can be aſcertained with 
ſufficient accuracy ; but of things uncertain, 
ſuch as a common without number, a fine can- 


not be levied. 
I 


If 


r r ALE” EW ation. 3 CE 


P 


* 


Cro. Jac. 


699. 
Carter 24. 


2 P. Wms. 
127. 


Warwick v. 
Edwards. 
2 Brown 494. 


By what de- 
{criptions. 


Fines. 


If a perſon has a rent-charge and levies a 
fine of the land out of which the rent-charge 
iſſues, this will bar the rent-charge, although 
the fine was not levied of the rent-charge, but 
of the land, | 


A fine may be and is uſually levied of New 
River ſhares, by the deſcription of ſo much land 
covered with water; and whenever a fine and 
recovery are neceſſary to be levied of ſuch ſhares, 
as the New River water runs through three 
counties, Hertford, Middleſex, and London, there 
muſt be three ſeveral fines and recoveries for 
each of thoſe ſhares, one being neceſſary for 
each county. 


A fine cannot be levied of money, or of the 
truſt of money, and therefore where a ſum of 
money is covenanted to be laid out in lands, 
which are to be conveyed to the ſame uſes as 
as other lands comprized in ſome particular ſet- 
tlement, although the money is conſidered by 
the Court of Chancery as land in every other 
reſpect, yet if a tenant in tail, under ſuch a 
ſettlement, levies a fine of the ſettled eſtate be- 
fore the money is veſted in land, ſtill the money 
will go in the ſame manner as if no ſuch fine 
had been levied. 


With reſpect to the deſeriptions which are ne- 


ceſſary to be uſed of thoſe things whereof fines 
arg 


Fines. 


are levied, they ſhould be the ſame as thoſe 
which are uſed in a precipe quod reddat, in an 
adverſary writ ; but a fine being now conſidered 
as a common aſſurance, or a conveyance by con- 
ſent, it is not conſtrued as ſtricly as a judg- 
ment in an adverſary ſuit; thus an honour may 
paſs in a fine by the name of a manor, or by its 
proper name; ſo a reverſion may pals by the 
name of land, or by the word right. 


Land is to be demanded by the certain mea- 
ſure of its quantity, according to the uſual mode 
by which it is meaſured, as an acre, oxgang 
hyde, rood, Sc. and by the names which are 
uſually given to the different ſpecies of land, 
as paſture, arable, meadow, Cc. 


Where a fine is levied of ſo many acres of 
land, the acres are to be conſidered as cuſtom- 
any acres, not acres according to the ſtatute. 


Parſonages, rectories, advow ſons, vicatages, 
or tithes impropriate, paſs not by the words the 
advouſon of the church of S. but by the words, 
the rectery of the church of S. with the appurte- 
nances. But when it is of a preſentation, 
then the words are of the advow/on of the church 
of S. and not with the appurtenances ; and of all 
vicaragesendowed, the writ mult be of the advow- 


fon 


Shep. Tou. 
11. 


Shep. Tou. 


12. 


Waddey v. 
Newton. 
8 Mod. 276. 


Shep. Tou. 
12. 
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Stecd v. 
Courtneys. 
1 Leon, 188. 


Waldron v. 
Ruſcarit. - 
1 Vent. 170. 


Gilb. Ev. 38. 


Broke Ab. 
Tit. Fines, 
pl. 28. 


27 Hen. 8.2. 


2 Brown. 466. 


1 Brown, 156. 


Vide infra, 
chap. 15. 
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ſon of the vicarage the church of S. and not with 
the appurtenances, 


The word tenement is not a ſufficient deſcrip- 
tion of any thing whereof a fine is to be levied, 
its ſignification being too general and vague, as 
it comprehends every thing which lies in tenure. 


A pariſh may contain ten vills, and if a fine 
be levied of lands in a certain pariſh, it will be 
ſufficient to paſs whatever lies in thoſe vills. 


If a perſon has two manors which are both 
known by the name of Dale, and he levies a 
fine of the manor of Dale generally, circum- 
ſtances may be given in evidence to prove 
which manor was intended to paſs by the fine. 


If a thing be twice named in a writ of cove- 
nant, it will not make a fine void, as a manor 
and a hundred parcel of the ſaid manor, 


Where a fine and recovery are of a certain 
number of acres in Dale, it is ſaid that the par- 
ty intereſted ſhall have his election where and 
in what parts of the eliate the fine and recovery 
ſhall operate. : 


The deed by which the uſes of a fine and re- 
covery are declared, is the meaſure by which 
juries uſually go in aſcertaining the deſcription 
of the eſtates whereof a fine 15 levied, and courts 
of juſtice have frequently directed the deſcrip- 

tion 
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Fines. 


tion of lands in a- fine to be amended in con- 

formity to the deed of uſes. Burt the fine will 

not paſs a greater number of acres than ar- N 254. 
contained in the writ and concord, althoua i >” 
the deed of ules mentions more, 
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There are frequent inſtances of tenants in 2 Ack. 241. 
fee ſimple who in levying fines put in more 
parcels of land than do actually belong to 
them, in which caſes a court of equity will re- 
ſtrain the operation of the fine ty ſuch lands 
only as do really belong to the parties, 


A fine may be levied of an undivided moiety 3Rep. 88. 
or fourth part of a manor or tenement, as well 
as of the whole. 


CHAP TEE TR. 
Of the Amendment of Fines. 


INES being now conſidered as convey- 
ances by conlent, the court of Common 
Pleas has trequently permitted them to be a- 
mended where there bas been a miſtake in the 
teſte or return of the original writ, the entry 


of the king's ſilver, the proclamations, or the 
deſcription of the lands, 


Thus where a writ of covenant was tefted in Down's Caſe, 
theſe words dede meipſo, inſtead of tefte meipſo, 5 ep. 44. 
the 
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the court immediately ordered it to be a- 
mended. 


Gage's Caſe. So where a writ of error was brought to re- 

5 Rep. 45· b. verſe a fine, and the error aſſigned was, that 
the writ of covenant bore tete the 24th April, 
returnable gquind. Paſch. which was the 15th 
April, ſo that the return was before the fte. 
It was reſolved by the whole court, that the 
writ ſhould be amended, becauſe fines were 
nothing more than common aſſurances en- 
tered into by the mutual conſent of the par- 
ties. 


This caſe has however been contradicted 
by the following: 


Lord Pembrote petitioned the Houſe of 


Lord Pem- 


broke v. Lord Lords, for a bill to ſet aſide an amendment 
Jeffries. 


1 Salkeld. 52, 


made in a fine and recovery by the court of 
Great Seſſions in Wales. It was referred to 
the judges, whether the fine and recovery 
were amendable in thoſe particulars in which 
they had been amended, and whether the a- 
mendments were warranted by law, 


One of the amendments was in the original 
writ, which had been teſted fix months after 
the dedimus for the caption. 


Lord 


Fines, 


Lord Chief Juſtice Holt certified the opinion 
of the judges to be, that the writ of covenant 
being an original writ, was not amendable 
either by the common law, or by any ſtatute, 
that neither the 14 Ed. 3. nor the 4 Hen. 6. 
warranted ſuch an amendment, that as to this 
purpole, there was no difference between ad- 
verſary actions, and amicable ones, for no 
court could amend a miſtake in a deed, which 
was as much a common aſſurance as a fine 
or recovery, and that Gage's caſe, was milre- 
ported, and not law. 


In a late caſe, the court of Commen Pleas 
refuſed to amend the return of a writ of cove- 
nant, on which a fine had been levied, becauſe 
the deed of uſes was ſuſpicious, the fine having 
been taken from a dying woman; but Sir Wil- 
liam Blackſtone obſerves, that the court gave 
no opinion as to the propriety of ſuch an 
amendment in a fair cafe, 


Huſband and wife being ſeiſed of the 
manor of Empoles, levied a fine thereof by 
the name of the manor of Empoles, and of a 
great number of acres of land, meadow, Sc. 
according to the common form of fines, and 
the manor and tenements were valued ar 
20 marks per annum, ſo that the fine in the 
hanaper was 1/7. 65. 8 d. and therefore the 
king's ſilver, or poſt fine, amounted to 405. 

the 
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Lindſay v. 
Gray. 

2 Black. Rep. 
1013. 


Bohun'sCaſe, 
5 Rep. 43- 


96 Fines. 


the clerk made the entry of the king's ſilver 
in this form, Nich. Bohun dat Domine Regine, 
40 8. pro licentia concordandi, &c. in placito 
conventionis, of ſo many acres of land, meadow, 
Sc. omitting the manor ; and error being aſ- 
ſigned on this point, becauſe the king's ſilver 
was not mentioned to be paid, as well for the | 
manor, as for the other tenements; it was re- | 
ſolved by all the judges, that the roll of the 
entry of the king's ſilver ſhould be amended Þ 
according to the writ of covenant, the note, 8 
the foot, and the certificate of the judges in | | 
[| theſe words; de manore de Empoles, cum per- 
tinentiis ac, Sc. which were omitted through | 5 
the negligence of the clerk, for it appeared 
that the whole ſum was paid, as well for the 2 
manor, as for the refidue of the tenements, ſo 
that no prejudice was done to the Queen. | | 


1 : : 
| Dowling's Pending a writ of error, the proclamations 3 
1 | Cale, l . 1 
[ $ Rep. 44. which were 1::dorſed on the foot of a fine, were ö 
| allowed to be amended according to the pro- 5 


clamations on the note of the fine, remaining 

with the chirographer. And in another caſe, 8 

Down's Caſe. the proclamations of a fine were allowed to be Y 

| 5 Rep a4. amended after a writ of error had been brought, 

in which that circumſtance was aſſigned for 
ever. 


Foſter & Ux. A fine and recovery were agreed to be le- 
vied, and ſuffered of the manor of Iaꝶſield, 
but 


WV. 
Barnes 10, 
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but by a miſtake, the manor was called Ingle- 
feld, and the court ordered it to be amended 
in all the places where it was mentioned, both 
in the fine, and in the recovery. 


So in another caſe, where a motion was made 
to amend a fine by inſerting the word Hoorth 


and on ſhewing cauſe, the rule was made ab- 
ſolute for the amendment, although it was oh- 
jected to, that the heirs at law would be pre- 
judiced by the amendment; but the court 
ſaid, they could not take notice whether it 
would be prejudicial to the heirs at law or not, 
as it was the duty of the court to make 
the fine, agreeable to the deed of uſes, and 
the intention of the parties, 


In a ſubſequent caſe, it was moved to amend 
a fine, by ſtriking out the words; in America, 
in partibus tranſmarinis. Application had been 
made to the maſter of the rolls, who made an 
order for the amendment, which was ſet aſide 
by the Lord Chancellor. After great debate 
on this cauſe, a writ of error being depending, 
the judges of the court of Common Pleas, were 
unanimouſly of opinion, that the cognizance 
of fines belonged to their court alone, and 
ordered the fine to be amended, 


So a fine levied in the 1 Geo. 1. was ordered 


to be amended according to the deed of uſes, 
H by 
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Walter v. 
Okenden. 
Caſes of 

Pract. 52. 


Foſter v. 
Pollington. 
Idem, 121. 


Craghill v. 
Pat: ſon. 
Barnes 24, 


Powell v. 
Peach. 

2 Black, Rep. 
1202. 


Vide Vin. 
Ab. Tit. 
Fine. (B. 

b. 2.) 

Heath v. Sir 
J. E. U Ilmot, 
2 Black. Rep. 
788. Wilſon 
on Fines. 58. 
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by ſtriking out the word parochia, and inſerting, 
the word parochiis, and allo by inſerting the 
words, et Melmerby. 


The court of Common Pleas, will not how- 
ever allow the number of acres inſerted in a fine, 
to be increaſed : thus on a motion to amend a 
fine, by increaſing the number of acres, the 
deed of uſes being general, and the intent only 
proved by affidavit; Lord Chief Juſtice De 
Grey obſerved, that amendments antiently were 
only of errors in the proceſs of fines, or miſ- 
takes in the deſcription of the premiſes, and 
theſe were amended by other parts of the ſame 
record; but the amendment then requeſted, 
varied the extent of the premiſſes from fitty to 
eighty-four acres; this indeed might be done 
upon principle, provided it was intended by 
the parties, but what was the evidence of that 
intent; the deed to lead the uſes could not be 
legal evidence of the wife's intent; becauſe ſhe 
was not examined as to the deed, as ſhe was to 
the fine, and ſo there was nothing to amend by. 


Alchough the court of Common Pleas will 
amend a fine in matters of form, yet where a 
fine is recorded of one term, the court will not 
alter it, and make it a fine of another. 


Thus where a fine was taken on the iſt of 


Odloler 1770, 10 Geo. 3. and acknowledged 
before commiſſioners, in which Sir John Eardly 
2 Wilmot, 


Fines. 
Wilmot, (then Lord Chief Juſtice of the court 


of Common Pleas) and others were cognizors, 


which was paſſed, ingroſſed, and recorded as a 


fine of the preceding Trinity term; Sir John 
had nothing in the lands, until a few days 
before he acknowledged the fine, and there- 
fore in the deed to lead the uſes thereof, it was 
covenanted by the parties, that the fine ſhould 
be levied as of the Michaelmas term next enſuing 
the acknowledgment of the fine, but by miſ- 
take the fine was recorded, as of the preceding 
Trinity term. Upon producing the deed to 
lead the uſes of the fine, and ſhewing the miſe 
take, it was moved that the fine might be al- 
tered, and made a fine of Michaelmas term, 
according to the covenant of the deed of uſes. 


But Lord Chief Juſtice De Grey, and the 
whole court obſerved, that this was not a mo- 
tion to amend a fine, but to make a new fine; 
for Sir Jobn Eardly Wilmot having nothing in 
the lands at the time when the fine was levied 
and recorded, it could only operate as a bar to 
himſelf, and thoſe claiming under him, fo that 
the granting of this motion might prejudice 
the rights of ſtrangers, 


No change of the Chriſtian names of par- 
ties to a fine, is allowed by way of amend- 
ment, 


H 2 Thus 
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Dixon v. 


Fines. 


Thus on a motion to alter the name of the 


Lawſon. demandant, in a fine from Robert to John, on 


2 Blackſt. 
Rep. 816, 


Force of a fine 
at common 
law. 


an affidavit by the attorney concerned, that 
Jobn Dixon was the party meant, who had pur- 
chaſed a part of the eſtate, and that no deed 
to declare the uſes of the fine, had been exe- 
cuted ; the court refuſed the motion. 


By the 23 Eliz. c. 3. J. 10. it is enacted, 
that no fine which ſhall be exemplified under 
the Great Seal, ſhall after ſuch exemplificatio., 
be in any wiſe amended, 


CUaAiri ki 


Of the force and effect of a fine at com- 
mon law, and by the ſtatutes 18 Ed. 1. 
27 Ed. 1. and 34 Ed. 3. 


V * E, have already ſhewn that a fine was 


conſidered as a compoſition of a ſuit 
actually commenced, and the concord of a fine 
coming in lieu of the ſentence, which would 
have been given, in caſe the parties had not 
agreed to terminate the ſuit in this manner, 
the ſame conſequences took place as enſued 
after the judgment of a court of juſtice in a 
real action. 
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This idea ſeems a'ſo to have been adopted from 
the civil law, for it is ſaid in Juſtinian's Code; Non 
minorem auctoritalem tranſaclianumguamrerum Ju- 
dicatorum efſe refta ratione placuit; and the rule 
laid down by modern civilians is, tranſactio inter 
ipſos tranſigenles, eaniem vim babet quam res ju- 
dicata, et propterea cauſa tranſactione deciſa et 
Anita non magis quam /ententia reiratlalur, nec 
alioqui nullus fit litium Anis. 


By the common law a judgment in a writ of 
right barred all thoſe who did not put in their 
claim within a year and a day after the execu- 
tion of it, and therefure the concord of a fine 
had the ſame effect. Thus Fleta ſays, excipere 
enim poterit tenens ex laciturnitate petentts vel 
alicujus anteceſſoris ſui, ut fi ſubticuerint cum vi- 
derint de jure juo litigari vel finalem concerdiam 
facere & clameum ſuum infra annum & diem non 
appoſucrint. 


In conſequence of this principle, a fine be- 
came a mode of conveyance, by which lands 
were ſecured after a certain time, againſt the 
claims of all perſons whitever, 


The neceſiity of ſome aſſurance of this kind, 
ſeems to have been very early felt, for it is a 
maxim of the higheſt antigaity in our law, 

H 3 that 


IOL 


Codex lib. 2. 
Tit. 4. lex. 


20. 


Vin. de 
'Tranfſ. c. . 
n. 3. 


1 Inſt. 254. b. 
Idem, 262. a. 
Plowd. 357. 
Idem, 372. 

8 Rep. ioo. a. 
Finch. I. 460. 


Fleta, lib. 6. 
c. 53. 


2 Inſt. 713. 
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that all ſales of perſonal property in an open 
fair or market, are not only good between the 
contracting parties, but alſo bind all ſtrangers ; 
and Sir Edward Coke, and the author of Doctor 
and Student, were of opinion, that the vali- 
dity of a ſale in open market, and its efficacy 
in binding ſtrangers, was extended to a fine, 


for the ſecurity of thoſe who were in poſſeſſion 
of lands (a). 


The utility of fines, and the propriety of al- 
Jowing them the utmoſt force in ſecuring land- 
ed property, produced the ſtatute 18 Ed. 1. 
t. 4. uſually called the ſtature de modo levandi 
fines, which was made for the ſole purpoſe of 
aſcertaining the manner of levying fines, and 
declaring their effect, 


This ſtatute after regulating the forms which 
were to ve purſued in the paſſing of fines, pro- 
ceeds thus: © and the cauſe wherefore ſuch 
&* ſolemnity ought to be obſerved in levying a 
* fine is, becauſe a fine is fo high a bar, and 
of ſo great a force, and of ſo ſtrong a na- 
ture in itſelf, that it coacludeth not only ſuch 


(a) *The law hath ordained the court of Common Pleas 

« as a market overt for aſſurauces of land by fine, ſo that 

„he who will be aſſured of his land, not only againit the 

« ſclier, but all ſtrangers; it is good for him to pals it 
&* in this market overt by fine. 3 Rep, 78. b. 
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te ag are parties and privies thereto, and their 


&« heirs, but all other perſons in the world, 
« being of full age, out of priſon, good me- 
« mory, and within the four ſeas, the day of 
« the fine levied, if they make not their claim 
&« of their action within a year and a day on 


« the foot of the fine.“ 


In the next year after this ſtatute was made, 
there is a very ſtrong inſtance of the ſame prin- 
ciple in the rolls of parliament, 


The king having ſeiſed on the manor of 
Sobbirs, tor his year, day, and waſte, on 
account of a felony committed by Thomas de 
Weyland; Margery the wife of the ſaid 7homas, 
and Richard his ſon, petitioned the King to be 
immediately reſtored to the manor, becauſe 
they had been enfeoffed jointly with the ſaid 
Thomas tor their lives, as well by a charter, as 
by a fine, levied in the King's Court, which 
they produced, and as Thomas De Weyland 
was only ſeiſed for life, they contended that 
the king was not intitled to the year, day, and 
waſte, nor the lord of the fre to a forfeiture 
the king and his council having conſidered the 
matter, determined, that in conſequence of the 
fine, the manor was no: forfeited, and in this 
judgment, there is the tollowing remarkable 
paſſage; nec in regno iſto provideatur vel fit aligua 

H 4 ſecu- 
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fſecuritas, major ſeu ſolemnior per quam aliquis 
vel aliqua ſtatum certiorem habere poſſit, vel ad 
flatum ſuum, verificandim aliquod ſolemnius tej- 
timonium producere, quam finem in curia Domini 
Regis levatum, qui quidem finis fic vocatur eo 
quod finis et conſummatio, omnium placitorum eſſe 
debet, et hac de cauſa providebatur, 


The ſtatute de modo levandi fines, ſaves the 
rights of all ſtrangers, who are under the age of 
21 years, in priſon, of nonſane memory, or 
beyond the four ſeas; and no time being pre- 
ſcribed for them to make their claim, ſuch 
perſons as happened to labour under any of 
thoſe diſabilities at the time when a fine was 
levied, were not obliged to put in their claim 
within a year and a day after the removal of 
their diſabilities, but were allowed an indefinite 
time to proſecute their rights, 


By the old law married women were not 
bound to make any claim during their cover- 
ture, item excuſalur uxor que ſub poteſtate viri 
ſuppoſita quod clameum non appoſuerit licet mittere 
poſſit, but no ſaving or exception was made 
in this ſtatute for married women, becauſe their 
huſbands were always ſuppoſed to be capable 
of claiming for them; however, if the huſ- 
band were within age at the time when a fine 


was levied, although the wife was of full age, 
ſtill 


Fines. 


fill the infancy of the huſband whoſe province 
it was to make the claim, ſaved the right of 


the wife for ever. 


In caſe of a recovery in a writ of right, or 
a fine executory, the recovery and fine mult 
have been executed, and the poſſeſſion deliver- 
ed to the recoveror or cognizee, otherwiſe they 
were no bar whatſoever, becauſe until there 
was a tranſmutation of poſſeſſion, ſtrangers 
were not preſumed to have any notice of the 
alteration of property, and therefore were not 
obliged to put in their claim. 


This rule gave riſe to a great number of 
ſuits by the maintenance of the nobility and 
great barons, during the inſurrection and civil 
wars, which happened in the reign of Henry 3d; 
averments, that there was no tranſmutation of 
poſſeſſion were frequently made againſt fines, 
and were uſually allowed in the two following 
caſes; firſt, where a man ſeiſcd in fee levied 
a fine to a ſtrauger, ſur copnizance de droit come 
ceo, Sc. and the cognizee granted and ren- 
dered back the ſame lands to the cognizor in 
tail, for life, or for years; and ſecondly, where 
tenant in tail accepted of a fine from a perſon 
whe had nothing in the lands, 
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In theſe caſes, the heirs of the cognizor who 
were prejudiced by ſuch fines, were allowed to 
avoid them by an averment, that there was 
no tranſmutation of poſieſſion. 


To remedy this inconvenience, a ſtature was 
made in the 27 Ed. 1. called the ſtatute de 
fnibus levatis, enacting, that ſuch averments 
ſhould not thenceforth be admitted, 


This ſtatute alſo directed that the note of 
every fine ſhould be read in the court of 
Common Pl:as, on two certain days in the week, 
and that during ſuch reading, ail pleas ſhould 
ceale. 


It has been already cbſerved that by the 
ſtatute de modo levandi fines, all thoſe who had 
any right to lands whereof a fine was levied, 
were obliged to make their claims within a 
year and a day, unleſs they laboured under 
ſome one of the diſabilities ſpecified in that 
at; and it was determined that in the caſe of 
tenant for lite, remainder for lite, remainder in 
fee, If the firſt tenant for life had aliened his 
eſtate, and the alienee had levied a fine, the 
remainder-maa for life might enter and avoid 
the fine, both as to himicif and as to the re- 
mainder man in fee; but if the perſon next in 
remainder neglected to enter within the year 
and day, not only he, but allo the remainder- 

man 


r 


Fines. 


man in fee were for ever barred, and a claim by 
the remainder-man within the year and day 
would not have ſaved his right, by which 
means the eſtates of remainder-men and re- 
verſioners were frequently barred by the ne- 
glect of the particular tenants. 


This was certainly a very great grievance, 
and was ſo ſeverdy felt, that to remedy it, 
the ſtatute of Nonclaim was paſſed, enacting, 
© That the plea of Nonclaim of fines which 
« from thenceforth ſhould be levied ſhould 
© not be taken nor holden for any bar in time 
to come.” 


This ſtatute was made in conſequence of a 
petition from the commons whick 1s publiſhed 
in the rolls of Parliament, 17 Ed. 3. No. 26. 
vol. 2. p. 142.— Item que Noncleyme des fines le- 
dees ſur le rendre en ſemps a venir ne barre nul 
home ae ſa action. To which the king anſwer- 
ed . pleſt au Roi q deſore ceſt choſe ſoit faite et q 
ejtatut ent ſoit fait p̃ avis des graniz et auires de 
ſon conſeil. 


The efficacy of fines was entirely deſtroyed 
by this ſtatute ; and ſtrangers were thereby al- 
lowed to claim lands at any indefinite period of 
time after a fine had been levied of them, 
which muſt have been productive of very great 
inconveniencies. 
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The ſtatute of Nonclaim is ſtill in force with 
reſpect to fines which are levied without pro- 
clamations; and although ſuch fines are no 
bar to the iſſue in tail, yet when levied by a 
tenant in tail in poſſeſſion, they operate as a 
diſcontinuance, and of courſe put the remain- 
der-men or reverſioners to their formedon, 
which now by the 21 Jac. 1. c. 16. muſt be 
brought within twenty years after the right 
accrues, unleſs the perſon who has the right 
labours under any of the diſabilities ſpecified 
in that ſtatute. 


r. 


Of the Force and Effect of a Fine by 
the Statutes 1 Rich. 3. 4 Hen. 7. and 
32 Hen. 8. barring Eſtates Tail. 


T has been a conſtant rematk of thoſe who 

have had occation to trace the hiſtory of 
our En-/ifh juriſprudence, that whenever a 
material alteration was made in the common 
law, the inconveniences ariſing from ſuch 
change have been much greater than thoſe 
which were intended to be remedied. 


This obſervation was perhaps more fully 


excmpliſicd by the conſequences which attend- 
ed 
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ed the ſtatute of Nonclaim, than by any other 


innovation which has been attempted in the 


common law. On this ſubject it is difficult 
to add any thing to the force of Sir Edward 
Coke's expreſſion, © Great contention aroſe, 
« and few men were ſure of their poſſeſſions,” 
And it is aſtoniſhing that the legiſlature ſhould 
ſuffer a grievance which muſt have been fo uni- 
verſally felt to continue ſo long; for the com- 
mon law reſpecting Nonclaim was not received 
until the firſt year of the reign of Richard III. 
who ſeems to have attempted to palliate his 
cruelties, and the uſurpation of the crown, by 
the many excellent laws which he immediately 
enacted; one of thoſe was the 1 Kich. 3. c. 7. 
by which the common law was reſtored, and 
the doctrine of Nonclaim revived. 


This ſtatute was ſoon followed by the 4 Hen. 
7. c. 24. and as in this laſt ſtatute all the 
clauſes in the Rich. 3. are copied almoſt ver- 
batim, and ſome additional matters are ſubjoin- 
ed]; the ſtatute 1 Rich. 3. is now become uſeleſs 
and obſolete, and the whole effect of fines de- 
pends almoſt entirely at this day on the 4 Hen. 


7. for which reaſon it will be neceſſary to ex- 
plain it at large, | 


This act, after reciting the laſt clauſe in the 
ſtatute de finibus levatis, proceeds thus.—** The 


king our ſovereign lord conſidereth that 
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* fines ought to be of the greateſt ſtrength 
{© to avoid ſtrifes and debates, and to be a final 
* end and concluſion : and of ſuch effect were 
taken afore a ſtatute made of Nonclaim, and 
* now 1s uſed the contrary, to the univerſal 
* trouble of the king's ſubjects; will there- 
© fore it be ordained, Sc.“ 


The firſt ſection which directs the proclama- 
tions to be made has been already ſtared, 


Section 2.—“ And the ſaid proclamations 
* ſo had and made the ſaid fine to be a final 
© end and conclude, as well privies as ſtran- 
gers to the ſame, except women covert, 
© other than be parties to the ſaid fine, and 
e every perſon then being within the age of 
„ twenty-one years, in priſon, or out of this 
« realm, or not of whole mind at the time of 
e the ſaid fine levicd, not parties to ſuch fine.“ 


In conſequence of ſome ambiguous expreſ- 
ſions in this ſtatute it was ſuppoſed to enable 
tenants in tail to bar their iſſue by a fine; 


but eſtates tail had continued ſo long, and were 


ſo much favoured by the nobility, on account 
of their not being forfeitable tor treaſon, that 
the judges were ex:remely cautious of putting 
ſo extenſive a conſtruction on it, eſpecially as 


the llatute de donis conditionalibus, ſays, et ſi finis 


ſuper 
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ſuper bujuſmodi tenementum in poſterum levelur 
ipſo jure fit nullus. 


A cafe however aroſe in 19 Hen. 8. in which 
this point came in queſtion, ſome of the judges 
argued that the iſſue was not barred by the 
fine of his anceſtor, not being privy to him, 
but claiming the eſtate immediately from the 
donor, per formam deni: Bur the majority of 
the judges were of opinion, that a fine levied 
by a tenant in tail, according to the ſtatute 
4 Hen. 7. was a good bar to his iſſut. (a) 


This determination of the judges ſeems not 
to have been entirely approved of; for in 
32 Hen. 8. a ſtatute was paſſe] reciting that 
doubts had ariſen reſpecting the validity of the 
ſtatute 4 Hen. 7. in barring the iſſue in tail, 
and enacting, ** That all and ſingular fines, 
as well heretofore levied, as hereafter to be 
© levied, with proclamations according to the 
e ſtatute, by any perſon or perſons of full 
* age of one and twenty years, of any manors, 
“ &c. before the time of the ſaid fine levied, 


7 — 


(a) This ſubject is diſcußed in fo extenſive and maſ- 
terly a manner by Mr. Hargrave in one of his notes to 
the firſt Inſtitute, that nothing can be added to it, and 
it now being a matter of curioſity only, it is thought ſuf- 


ficient to refer the reader to that excellent work. — 1 1zf. 
121. 4. laſt Edit. note 1. 
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& in any wiſe intailed to the perſon or perſong 


_« ſo levying the ſaid fine, or to any of the an- 


«* ceſtors of the ſame perſon or perſons in poſ- 


& ſeſſion, reverſion, remainder, or in uſe, ſhall 


be, immediately after the ſame fine levied, in- 
e groſſed, and proclamations made, adjudged, 
accepted, deemed and taken, to all intents 
* and purpoſes, a ſufficient bar and diſcharge 
* for ever againſt the ſaid perſon and perſons, 
% and their heirs, claiming the ſame lands tene- 
* ments and hereditaments, or any parcel 
< thereof, only by force of ſuch intail, and 
<* againſt all other perſons claiming the ſame 
or any parcel thereof, only to their uſe, or to 
e the uſe of any manner of heir of the bodies 
* of them, any ambiguity, doubt, or contra- 
* riety of opinion riſen or grown upon the ſaid 
e ſtatute to the contrary notwithſtanding,” 


The ſtatute 32 Hen. $: having been pro- 
feſſedly made for the purpoſe of explaining 
the ſtatute 4 Hen. 7. they ought to be conſi- 
dered rogether. 


The term by which the iſſue in tail is de- 
ſcribed in the ſtatute 4 Hen. 7. is that of pri- 
vy which has various ſignifications in our law; 
it ſometimes means that connection which ariſes 
between perſons who have entered into a mu- 
tual contract with each other, as between do- 
nor and donee, leſſer and leſſee, or elſe it ſig- 

i nifics 


* 


— 
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nißes a relationſhip of blood, as between an- 
ceſtor and heir; but it has been determined 
in.a great variety of caſes, that by the word 
privy, this ſtatute meant thoſe perſons who are 
not only privy ia blood to the cognizor, but 
alſo privy in eſtate and title to the land where- 
of the fine is levied, that is, thoſe who muſt 
neceſſarily mention the cognizor, and convey 
their deſcent through him, before they can 
make out their title to the eſtate, which com- 
prehends the iſſue in tail, and a perſon who is 
a privy within the intent of the 4 Hen. 7. is an 
heir within the intent of che 32 Her. 8. et fic e 


converſo. 


Thus if a tenant in tail in poſſeſſion levies 
a line with proclamations, it will be an effec- 
tual bar to all his iſſue, for they are privy to him 
both in blood and eſtate, and can only make 
their title to the eſtate as his ſons. 


So if there be huſband and wife, tenants in 
ſpecial tail, and the huſband levies a fine without 
the wife, it will be a good bar to all their iſſue, 
becaule, in making out their title, they muſt ne- 
ceſſarily ſhew themſelves to be heirs to the fa- 
ther, as well as to the mother, ſo that they 
are privies both in blood and eſtate to the 
cognizor. | 


Sir Edward Coke ſays, that if lands were 


given to an eldeſt fon, and the heirs of his 
I body, 
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body, remainder to his father and the heirs 
of his body, and after the father's death, the 
eldeſt ſon had levied a fine with proclamations, 
and died without iſſue ; the ſecond ſon would 
have been barred by the fine, becauſe the re- 
mainder, which was limited to the father and 
the heirs of his body, having deicended on the 
eldeſt fon, the ſecond fon, in making out his 
title to this remainder, muſt convey his de- 
ſcent through his elder brother, by which 
means he would become a privy to him, both 
in blood and eſtate. 


The privity muſt be both in blood and 
eſtate, for ptivity in blood only will not be 
ſufficient, 


Thus if lands be given to a man and the 
heirs female of his body, who has a fon and a 
daughter, and the ſon levies a fine, and dies 
without iſſue, it will be no bar to the daugh- 
ter, for although ſhe is privy in blood to her 
brother, yet ſhe 1s not privy in eſtate or title 
to him, as ſhe makes her title to the eſtate, 
without conveying her deſcent through him, 
or even mentioning him. 


So if a tenant in tail has iſſue, a daughter 
who levies a fine, and afterwards a ſon is born, 
he will not be barred by his ſiſter's fine, be- 

| cauſe 
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cauſe he makes his title to the eſtate tail, with- 
out conveying his deſcent through her. 


Where a perſon makes mention of any of 
his anceſtors by way of pedigree only, and not 
as one from whom he claims, he is not con- 


ſidered as privy in eſtate and title to ſuch an- 
ceſtor, and therefore will not be barred by his 
line. 


a William Rogers an idiot being ſeiſed of a Edwards 
reverſion in fee, Andrew Rogers his uncle levied 8 
i a fine of the lands with proclamations to a 524, 543. 
be ſtranger, and died in the life-time of his ne- ! Vent. 418. 
Ng 3 Mod. 255. 

| phew : upon the death of the idiot without 
iſſue, the grandſon of Andrew Rogers entered 
and claimed the lands as heir at law to the 
. idiot, and the queltion was, whether he could 
A claim the lands againſt the fine of his grand- 
U father. It was the opinion of Crote and 

Berkeley, that as the lands never deſcended on 
5 Andrew Rogers, his grandſon was not barred 
| by his fine, becaule he claimed nothing from 
him, but only mentioned him by way of pe- 

digree. No judgment was given. 


It is not neceſſary that a tenant in tail ſhould 
| 2 be in the actual poſſeſſion of the eſtate tail, in 
4 order to be capable of barring his iſſue by 
fine; for the ſtatute 4 Hen. 7. has expreſsly 
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excluded parties, and privies to a fine, from 
pleading quod partes finis nibil habuerunt, and 
the ſtatute 32 Hen. 8. makes a fine levied of 


any lands intailed to the perſon ſo levying the 


ſame, or to any of his anceſtors, a ſufficient 


bar againſt ſuch perſon and his heirs; ſo that a 


fine with proclamations, duly levied by a perſon 
who has the right of an intail in him, will be 
a good bar to his iſſue, although the tenant in 
tail, at the time of levying the fine, had never 
entered on the eſtate tail, or had only an 
eſtate-tail in remainder, or had even made a 
feoffment, or any other conveyance of it. 


Thus, where Edward Lord Zouch brought 

a fermedon ig the deſcender for a moiety of a 
manor againſt one Bamfieid, who pleaded in 
bar, that Jobn, great grandfather of the de- 
mandant levied a fine ſur cogn:Zance de droit 
come ceo, with proclamations of the ſaid moi- 
ety, which was granted and rendered by the 
ſame fine, to the laid Jh and his heirs, whoſe 
eſtates the tenant had, Lord Zouch replied, 
that at the time when the fine was levied, and 
at all times after, the ſaid Bamfield was ſeiſed 
of the land in his demeſne as of fee; and on 
ſyjemn argument it was determined by all the 
judges, thai the demandant being heir in tail 
to the perſon wha levied the fine, could not 
aver the continuance of the land in a ſtranger, 
| becauſe 


Fines, 


becauſe the ſtatutes 4 Her. 7. and 32 Hen. 8. 
bound the eftate-tail, although partes Anis 
nib] bie unt, which Sir Edward Coke ob- 
' ſerves was che firſt determination on this point. 


A fine I-vied by a tenant in tail in remain- 
dir, exp: ant on an eſtate for life, or an eſtate 
tail, will be a good bar to the iſſue in tail. 


Thus A. bring tenant for life, remainder 
to B. in tail reverſion to B. and his heirs; B. 
levicd a fine with proclamations of the eſtate- 
tail during the life of the tenant for life. And 
it was adjudged to be a good bar to the iſſue in 
tail. 


So if a tenant in tail makes a feoffment of 
the eſtate-tail, and afterwards levies a fine of 
it, it will bar his iſſue. 


The grand-father being tenant in tail, en- 
feoffed the father in fee; afterwards the grand- 
father diſſeiſed the father, and levied a fine, 
with proclamations; the father entered, and 
the cognizee of the fine entered on him: after 
the death of the father, his ſon brought a 
formedon for the recovery of the land, to which 


this fine was pleaded in bar: the demandant 


pleaded the entry of his father, and judgment 
was given for him. A writ of error was 
brought, and error was aſſigned in matter of 
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law, that this fine was a good bar to the iſſue 
in tail by the ſtat. 22 /{n. 8. for it was not to 
be compared to a fine at common law, nor to 
fines levied by other perſons, becauſe in this 
caſe it was ſufficient that the fine was levied 
by the perſon who had the right of the eſtate- 
tail in him, or to whom the land was intailed, 
although none of the parties to the fine had 
any eſtate of freehold in poſſeſſion, remainder, 
or reverſion, in the land whereof it was levied, 
as it was adjudged in the caſe of Zeuch v. 
Bamfield. The court was of this opinion, and 
the judgment was reveried, 


It is alſo ſaid by Sir Edward Cote, that if a 
tenant in tail be difſeiſed, he may afterwards 
bar his iſſue by a fine. 


In caſe of a lineal deſcent, the iſſue in tail 
may be barred by the ſine of his anceſtor, al- 
though, at the time of levying the fire, the 
anceſtor had only a pollibility of an eſtate tail, 
which never took effect, becauſe the iſſue mult 
convey his deſcent through ſuch an anceſtor, 
which makes him a privy to him, 


Thus where lands were given to J. and his 
wife in ſpecial tail, A. died, leaving iſſue a ſon 
who diſſeiſed his mother, and levied a fine 
with proclamations, It was reſolved by all 
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the judges, that this fine was a good bar to the 
iſſue of the ſon, although the fon, at the time 
when he levied the fine, had only a poſſibility 


of an eſtate-tail, his mother being then. living, 


for the ſtat. 32 Hen. $. ought to be expounded 
according to the letter of it, and as the land 
was intailed to the anceſtor of the perſon who 
levied the fine, although the anceſtor was 
alive, ſo that no eſtate or righr had deſcended 
on the perſon who levied the fine, which he 
could paſs or extinguiſh, yet as the ſtatute 
ſays; „ intailed to the perſon fo levying the 
* ſame, or to any of his anceſtors;” in the 
disjunctive it was adjudged, that the fine did 
bar the right which afterwards deſcended to 
him, not only as to himlelf, but alſo as to 
all his iſſue. 


This principle was carried much farther in 
the following caſe : 


Villiam Grant deviſed his lands to John 
Grant when he ſhould attain the age of 25 
years to hold to him and the heirs of his 
body. 


John Grazt after he had attained the age of 
21 years, but before he had attained the age of 
25 years, levicd a fine of the lands, and the 
queſtion was, whether this fine ſhould bar his 

14 iſſue. 
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iſſue. It was reſolved that the eſtate tail was 
barred by this fine, although Jobn Grant, when 
he levied it, had but a bare poſſibility of an 
eſtate tail. Sir Edward Coke ſays that no judg- 
ment was given; but Leonard, who has report- 
ed this caſe by the name of Zobnſon v. Bellamy, 
ſays that judgment was given; and in Sir 7. 
Raymond's ports it is ſaid, that although the 
eſtate was not barred by the 4 Hen. 7. yet it was 
well barred by the 32 Hen. 8. 


In caſe of a collateral deſcent, a fine levied 
by a perſon who was never ſeiſed of the eſtate 
tail, and on whom the eſtate tail never deſcend- 
ed, but who had only a poſſibility of an eſtate 
tail, is no bar to a collateral] heir in tail of the 
perſon who levied the fine, becauſe in making 
his title to the eſtate tail, he need not convey 
himſclf through him, ſo that he is not a privy 
to him. 


A huſband made a feoffment to the uſe of 
himſelf and his wife, and the heirs male of 
their two bodies, remainder to the heirs male 
of the body of the huſband, remainder to the 


heirs of their two bodies, remainder in fee to 
the huſband. 


The huſband and wife had iſſue, a ſon and a 
daughter ; the huſband died, the ſon made a 
lcale to commence after the death of his mo- 
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ther, then levied a fine with proclamations to 


the uſe of himſelf in fee, and died without iflue 


in the lifetime of his mother, 


The queſtion was, whether this leaſe was 
good againſt the daughter, 


It ſhould previouſly be obſerved that the 
eſtate tail limited to the huſband and wife, and 


"the heirs male of their bodies, veſted wholly 


in the wife after the death of her huſband, al- 
though ſhe was within the ſtatute 11 Hen. 7. 
c. 20. and the remainder. to the heirs males 
of the body of the father was in the ſon, at the 
time when he levied the fine, but theſe; eſtates 
became extinct when the mother and ſon died, 
ſo that the leaſe in queſtion could only be de- 
rived from the remainder to the heirs of the 
bodies of the huſband and wife, to which both 
the ſon and the daughter were inheritable. 


Lord Chief Juſtice Hobart argued, that al- 
though it was extremely clear that in a lineal 
deſcent the iſſue in tail were barred by the fine 
of their anceſtor, notwithſtanding ſuch anceſtor 
had but a poſſibility of an eſtate tail when he 
levied the fine; yet in a collateral deſcent the 
caſe was very different, as it was not neceſſary 
that the iſſue in tail ſhould make mention of 
every collateral iſſue inheritable before him, as 
in a lineal one; and that in the preſent caſe, as 

2 the 
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the eſlate tail never deſcended on the fon, his 
fine could be no bar ro his filter, who was not 
privy to him, becauſe ſhe cduld make her title 
to the eſtate tail without conveying her deſcent 
through him, oreven mentioning him in her pedi- 
pree. Judgment was therefore given that the leaſe 
was void. His lordſhip however obſerved that if 
the eſtate tail had deſcended on the ſon, his 
fine would then have barred his ſiſter, becauſe in 
that caſe ſhe muſt have conveyed her deſcent 
through him in order to make out her title to 
the eſtate tail, by which means ſhe would have 
been a privy to him, | 


So where an eldeſt ſon levied a fine, and died 
in the lifetime of his mother, in whom the 
eftate tail was then veiled, which therefors ne- 
ver deſcended on him, it was adjudged in the 
Common Pleas by three judges againſt one, 
that this fine did not bar the ſecond brother; 
and upon a writ of error all the judges of the 
King's Bench were of the ſame opinion, be— 
cauſe, as the eſtate tail never veſted in the elder 
brother, the younger brother was not privy to 


him. 


A tenant in tail of a rent- charge may bar it 
by a fine levied of the lands out of which the 


rent iſſues. 


Thus where a tenant in tail of a rent- charge 
iſſuing out of the manor of King's Bury, levied 
3 a fine 


2 
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a fine of the manor, which was pleaded in bar 
of an avowry made for the rent, the fine 


was levied of the rent, per nomen manerii, and 


an averment was made that the fine was levied 
by agreement of the parties with an intent to 
bar the tent: The detendant pleaded Not com- 
prized, which being Cemurred to and argued 
ſeveral times. it was held by Lord Chief Juſtice 
Hobart and Harv:y juſt ; that the rent was bar- 
red by the fine, becauſe the fine being levied of 
the land paſſed the rent incluſively, it being 
directed by the agreement of the parties. And 
they contradicted the opinion advanced by 
Thornton as reported by Plouden. 


If a fine be levied by a ftrangez to a tenant 
in tail, and the tenant in tail grants and ren- 
ders his eſtate to the ſtranger, the iſſue in tail 
will be thereby barred. 


Thus where a ſtranger levied a fine to a te- 
nant in tail, who granted and rendered the 
lands to the cognizor for fifty-one years, it 
was reſolved that this term was good againſt the 


iſſue in tail. 


If the iſſue in tail levies a fine in the lifetime 
of his anceſtor, who is ſeiſed of the eſtate rail, 
the anceſtor may afterwards levy a fine himſclf, 
and thereby bar his iſſue, and allo the perſon to 
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whom the iſſoe levied the fine, or charge the 
land with a leaſe, fo that in all caſes of this 
kind it is underſtood that che tenant in tail dies 
without barring the eſtate tail, by which means 
it deſcends upon the iſſue, 


If there be a tenant in tail with remainder to 
himſelf in tail, he may by levying one fine bar 
both the eſtatcs tail. 


A tenant in tail being guilty of murder le- 
vied a fine before convittion, an4 it was couby- 
ed whether it {ſhould bar the Iſſue for the lord's 
benefit; the court inclined ro think that it 
ſhould, but no jucgment was given. 


Where the King is tenant in , he may, by 
a fine levied on a grant and rende, bar his eſtate 
tail, becauſe it bein determined Lord Berks 
ley's caſe, that the King was bound oy the ſta- 
tute de donis, it was but reafunabi- hs Majeſty 
ſhould take advantage of the ſtatutes 4 Hen. 7. 
and 32 Hen. 8. 


Although a fine levied by a tenant in tail 
may be defeated by a peiſon claiming ſome 
particular eſtate in te lands of which the fine 
is levied, yet it will ſtill continue to be a good 
bar to the iſſue in tail. 


Thus where a tenarit in tail diſcontinued 
in fee, afterwards diſſeiſed the diſcontinuce, 
and 
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and levied a fine with proclamations. The diſ- 
continuee entered on the land and avoided the 
eſtate which paſſcd by the fine as to himſelf, — 


The queltion was, whether che heir in tail was 


remitted or not? and the judges were unant- 
moully of opinion that the heir in tail was not 
remitted, but was barred by the ſtatute 32 Tex. 
$. although the eſtate which paſſed by the fine 


was avolded. 


The ſame point was determined in the caſe 
of Hunt v. King, which is (tated in the pre- 
ceding part of this chapter, 


Although no fine is a bar to an eſtate tai), 
but a fine with proclamations jevied purſuant 
to the ſtatute 4 Hen. 7. yet as foon as a fine 18 
levied and before all the proclamations are 
paſſed, it is a good bar to an eſtate tail, pro- 
vided the proclamations are duly made, and 
the iſſue in tail cannot ſave his right by enter- 
ing before all the proclamations are made. 


This point was formerly much doubted, and 
in the caſe of Smith v. Stapleton it was con- 
tended by che counſel, that in conſequence of 
the words in the ſtatute 4 Hen. 7. And the 
* laid proclamations ſo had and made the ſaid 
* fine to be a final end, and conclude, as well 
© privies as ſtrangers, &c.” And alſo the 
words in the ſtatute 32 Hen. 8. © After the 
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« fame fine levied, ingroſſed, and proclama- 
© tions made, Cc.“ a fine was no bar to the 
rue in tail, until all the proclamations were 
made, and Brocze feems to have been of the 
fame opinion: The contrary however was de- 
termined in the follow ing caſe, 


Sir George Blunt being tenant in tail of ſeve- 
ral manors, and having iſſue a daughter, levied 
a fine, and ſoon afterwards died. The daugh- 
ter immediately brought a formedon, for the re- 
covery of the eſtate tail, pending which all the 
proclamations were made. 


It was unanimouſly determined that the 
daughter was barred by this fine. Sir Edward 
Coke makes four obſervations on this caſe,-— 


1. That although after a fine is levied, a right 


to an eſtate tail deicends to the iſſue, yet as 
ſoon as the proclamations are made, the right 
which deſcended is barred by the fine. 


2. Although a formedon is brought and pur- 
ſued, yet if the proclamations are all afterwards 
duly made, the fine will then be a good bar. 


2. When tenant in tail levies a fine and dies 
before all the proclamations are made, the iſſue 
in tail is not within any of the ſavings of the 
4 Hen. 7. for if he were, then the bringing his 
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formedon before all the proclamations were mace 
would avoid the fine. 


4. That the proclamations ſerve no other 
purpoſe but that of diſtinguiſhing a fine levied 
purſuant to the ſtatute 4 Hen. 7. from a fine at 
common law, 


So where a tenant in tail levied a fine and Caſeof Fines, 
died before all the proclamations were made, 3 
leaving a fon who was beyond fea, after all the 
proclamations had been made, the lon re:urned 
and claimed the land. 


It was reſolved by al} the judges, that al- 
I: though a right of intail deſcended to the fon on 
the death of his father, in conſequence of his 
dying before all the proclamations were made, 
yer when all the proclamations paſſed, the right 
which deicended to him was for ever barred, 
and the iſlue coula not by any cliim have laved 
it. 


_ 
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The ſame point was determined in the caſe of 
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Fines; 


levied purſuant to the ſtatute 4 Hen. 7. has the 
effect of barring an eſtate tail, 


There is however one ſpecies of eſtate tail 
which is protected from the operation of the 
ſtatutes 4 Hen. 7. and 32 Hen. 8. by two poſi- 
tive ſtatutes, that 1s, an eſtate tail given or pro- 
cured to be given by the crown as a reward of 
ſervices where. there is a rmainder or reverſion 
in the crown, of which notice will be taken in a 


ſubſequent chapter. 


The privilege of levying a fine purſuant to 
theſe ſtatutes is an incident ſo inſeperably annex- 
ed to an eſtate tail that it cannot be reſtrained 
by any condition or proviſo whatſoever: But a 
tenant in tail may be reſtrained from levying a 
fine at common law, becauſe that is a tortious 
act and only operates as a diſcontinuance to the 


iſſue. 


Before we quit this ſubject it may be proper 
to obſerve, that the operation of a fine is mere- 
ly to bar the eſtate tail, but not the remain- 
ders or reverſion which depend on it; for a fine 
levied by a tenant in tail in poſſeſſion, only diſ- 
continues the eſtate tail, and gives the cognizee 
a baſe fee, that is, an eſtate to him and his heirs, 
as long as the tenant in tail has heirs of his 


body, but does not affect the rights of the per- 


ſons in remainder and reverſion, 
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3 Of the Force and Effect of Fines in 
| S barring particular Perſons, Eſtates, 
and Intereſts, 


1 HE object of the ſtatute 4 Hen. 7. was 
not confined to the enabling tenants in 

* tail to bar their iſſue; it was allo intended to 
3 ſecure the poſſeſſion of land againſt all dor- 
mant claims, and the words of the ſtatute are 
ſo extenſive, that they comprehend almoſt all 
perſons, and almoſt every kind of eſtate or in- 


tereſt in lands, 
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Thus in a caſe where the cooks of London, Croft v. 
who were incorporated by Edward 4. bargain- Howell. 
ed and fold a part of their lands in fee, the "— 
bargainee entered and levied a fine with procla- 
mations, and five years paſſed : The bargain 
and ſale afterwards proved to be void on ac- 
count of a miſnomer in the corporation, and 
it became a queſtion, whether the corpora- 
tion was bound by the fine and nonclaim. The 
K court 
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court reſolved, that the corporation was bar- 
red by the fine, becauſe the ſtatute 4 Hen. 7. 
was made for the public good, and to ſettle 
and quiet men's inheritances ; that, therefore, 
the words of it ought to be conſtrued in the 
moſt extenſive ſenſe, for the benefit of thoſe 
who were 1n poſſeſſion of lands, and for bar- 
ring the rights of thoſe who were remiſs in 
making their claims: ſo that although the 
words of the ſtatute only extended to natural 
perſons, and their heirs, and no mention was 
made of any corporation or ſucceſſors, yet 
it was the intention of the legiſlature, that it 
ſhould extend to ſuch corporations as had in 
themſelves an abſolute eſtate, and power of 
alienation. 


Eccleſiaſtical corporations, however, are 
not. barred by a fine and nonclaim, as will be 
ſhewn hercafter. 


By the common law, a married woman 
could not, by joining with her huſband in 
any deed or conveyance whatſoever, bar her- 
ſelf, or thoſe claiming under her, of her own 
eſtate, or of that portion of her huſband's real 
property, which the law has provided for her 
ſupport, in cafe ſhe ſurvives him, 


This rule probably aroſe from that prin- 
ciple of law, that the legal exiſtence of a wo- 
man 
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man is ſuſpended during the marriage, 
or at leaſt is incorporated or conſolidated 
into that of her huſband ; or elſe from a fear 
that the huſband ſhouid ufe any compulſion 
for the purpoſe of forcing his wife to depart 
with her rights in his favour, 


But although a married woman was never 
bound by any deed or conveyance executed 
by her during the coverture, yet it an action 
was brought againſt a hutband and wife, for 
the recovery of any lands, whether the pro- 
perty of the huſband or of the wife, and judg- 
ment was given againſt them, the wife was 
barred. 


Thus it appears, that until the ſtatute of 
I :ftminſter 2. even a judgment by default, 
in a poſſeſſory action againſt a huſband and 
wife, for the wife's freehold was fo far bind- 
ing on her, that, after her huſband's death, 
ſhe was put to her writ of right. Now, 
a fine being an accommodation of a ſuir, 
and a concord being deemed to have the 
fame force and effect as a judgment in areal 
action, it follows, that a married woman 
muſt have been as effectually bound by 
a fine, as by a judgment in an adverſary 
1u1t, 
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Mr. Hargrave, to whoſe learned note on 
fines I am indebted for the preceding obſer- 
vations, has very properly ſuggeſted, that the 
common notion of a fine's owing its effect, 
in barring married women to their ſecret ex- 
amination by the judges, 1s incorrect. This 
remark 1s fully confirmed by a paſſage in 3 
Glanvill, from which it appears, that a mar- 1 
ried woman might appoint her huſband as 
her attorney to levy a fine for her“, in which 
caſe it is highly improbable that ſhe ſhould 
have been examined; and from which it 


may be concluded, that the private examina- 
tion of a married woman was not a neceſſary 4 
circumſtance at common law, and was poſ- ©] 
ſibly firſt preſcribed by the ſtatute de modo | a 
levandi fines. | i 


married women from the circumſtance of 
their private examination, then that form 
might eaſily have been added to any other 
conveyance ; but, by the common law, a | 


If a fine derived its efficacy in barring | : 


(a) Poteft autem pater ita loco ſuo filium pro ſe ponere, 
et vice verſa, extraneus quogue extrancim ut guegue 
maritum. Cam quis itague maritus peſitus loco uxoris ſuc 
in placito di maritagio vel de dote ipſius uxoris aliquid ami- 
ſerit vel remiſtrit de jure ipſius uxoris per judicium five per 
concordiam, c. Glanville, lib. 11. c. 3. Vide allo, 
an antient record, arte, p. 67. 
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bargain and ſale of a huſband and wife, on 
which the wife is privately examined, does 
not bind her. It is, however, obſcrvable, 
that, by the cuſtom of London, and that of 
ſeveral other cities, a married woman may 
bar herſelf by a decd enrolled on which ſhe 
is privately examined; and this cuſtom was 
confirmed in the 34 & 35 Hen. 8. by a po- 


ſitive ſtatute, 


It was formerly held, that a married wo- 
man did not bar herſelf of her right to dower 
by joining her huſband in a fine; but the 
law is now entirely altered in that reſpect, 
as it has been long ſettled, that if a huſband 
and wife join in levying a fine of the huſ- 
band's eſtate, the wife is thereby barred from 
claiming her dower out of the lands which 
are comprehended in the fine, becauſe ſhe 
having nothing in theſe lands in her own 
right, her joining her huſband in a fine could 
be for no other purpoſe, but to bar herſelf of 
her dower; but a fine levied by the huſ- 
band alone does not bar his wife of dower. 


A woman may alſo bar herſelf of her join- 
ture, by joining her huſband in levying a fine 
of it, provided it be made purſuant to the 
ſtatute 27 len. 8. and be a good bar of 
dower, becaule the wife, by accepting ſuch 
a jointure before marriage, barred herſelf of 

* her 
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her right to dower, ſo that ſhe can claim no- 
thing after her huſband's death, but her join- 
ture, which ſhe herſelf concurred in deſtroy- 
ing. But if a jointure be ſettled on a wo- 
man after marriage (in which caſe it is no 
bar of dower) and ſhe joins her huſband in 
evying a fine of it, this will not prevent 
the wife from claiming dower out of any 
other lands whereof her huſband was ſeiſed 
during the coverture, becauſe, the jointure 
being no bar of dower, the wife had her elec- 


- tion on her huſband's death, either to accept 


of the jointure, or to claim her dower ; and 
therefore Sir Edward Coke ſays, that a fine 
levied of her jointure before her time of 
election, is no bar to her right of electing 
dower, when her time of election does come, 


But notwithſtanding theſe principles, if it 
appcars not to have been the intention of a 
huſband and wife, in levying a fine, to bar 
the wife's jointure, the fine will not affect it. 


Thus where A. upon his marriage, ſet- 
tled an annuity on his wife as a jointure, 
to be iſTuing out of particular lands, and af- 
terwards A. and his wife joined in levying 
a fine of thofe lands to a mortgagee, who 
nad notice of the annuity which was excepted 
in the mortgage; and it appearing, that it 
was rot the intention of the partics to de- 

{troy 


Fines. 


ſtroy the annuity, it was decreed that it ſhould 
not be affected by che fine. 


So where a jointure was ſettled on a woman, Anonymous, 
iſſuing out of ſome houſes in London, which 2 
were burnt down; the woman joined her huſ- 

band in a fine of the houſes to create a long 

term for raiſing money to rebuild the houtes : 

And it was agreed that the woman ſhould have 

her jointure out of the reſerved rent of the 

houſes. Adjudged that the fine did not affect 


this jointure. 


Although where a married woman joins her 
huſband in a fine, it will bar her from claim- 
ing dower out of the lands comprehended in 
the fine, yet in ſome cales it will not bar her 
of a particular intereſt in thoſe lands, 


Thus where a man on his marriage entered Goodrick . 
into a bond for $007. to a truſtee with a war- — 
rant of attorney to confeſs judgment thereon, 333 
to be defeazanced on the payment of 300 /. Gilb. Rep. 
to his wife, if ſhe ſhould ſurvive him: the _ i ob. 
wife afterwards joined the huſband in a fine of in Chan. 31. 


all his lands. It. was agreed that the fine bar- 


1 red the wife from claiming dower out of the 
lands, but did not deſtroy her intereſt in the 
judgment. 


A married woman may not only. bar herſelf 
of her dower and jointure, by joining her huſ- 
K 4 band 
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1 Leon. 285. 


Wotton v. 
Hale. 2 
Saund. 180. 


Fines. 


band. in a fine, but may alſo bar herfelf and 
her heirs of all her eſtate and intereſt in any 
lands whereof ſhe is ſeiſed in her own right, 
and where a fine is levied by a huſband-and 
wife, of lands which are the property of the 
wife, the whole eſtate paſſes from the wife, 
and the cognizee is in by her only : ſo that if 
the fine is afterwards reverſed, the whole eſtate 
will reveſt in the wife. 


Where a fine is levied by a huſband and 
wife, of lands which are the eſtate of the wife, 
the warranty ſhould be from the huſband and 
wife, and the heirs of the wife. 


A huſband and wife joined in exchanging 
lands, which were the eſtate of the wife, with a 
ſtranger for other lands, and the exchange was 
executed; the huſband and wife aliened the 
lands, which they had taken in exchange, 
by fine: and yet it was reſolved that after the 
death of the huſband, the wife might enter on 
her own lands. 


A married woman may bind herſelf by a 
warranty in a fine ſur conceſſit, 


Thus where a huſband and wife levied a 
fine ſur conceſſit to A. for 99 years, if he 
ſhould ſo long live, with a general warranty 
againſt all perſons during the ſaid term, the 

huſband 
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huſband died, and the court reſolved that an 
action of covenant would lie againſt the wife 
upon her warranty. 


A fine and non-claim is a good bar to a 
truſt eſtate, as well as to a legal eſtate, becauſe 
the ceſtui que truſt has an equitable intereſt, 
and is therefore bound to purſue -the proper 
remedies for ſecuring it: and if this were not 
the caſe, the operation of fines would be much 
leſs extenſive than it is, as there are ſo many 
cruſt eſtates now always exiſting. 


Thus, if A. is ſeiſed of lands in truſt far 
B. and C. enters upon thoſe lands, and levies 
a fine of them with proclamations : if five years 
paſs without any claim being made, this fine 
will be a good bar, both to A. who had the 
legal eſtate, and to B. who was the c:fui que 


truſt, » 


But with reſpect to equitable titles, there is 
a diſtinction, for where the equity charges the 
lands only, a fine and nonclaim is a good bar, 
but where it charges the perſon only in reſpect 
of the land, it is then no bar. 


Thus if a truſtee levies a fine of the lands, 
whereof he is ſeiſed in truſt, to a perſon who 
has 


Truſt Eſtates, 
Clifford v. 
Aſtley. 

1 Chan. Ca. 
268, Saliſ- 
bury v. Bag- 
got. 

Idem, 278. 


Gilb, Chas. 
62, 
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has notice of the truſt, or if a man purchaſes 
from a truſtee, with notice, and levics à fine, 
the ceſtui que truſt will not be barred by ſuch a 
fine, becaule the fine being levied to a perſon 
or by a perſon who has notice of the truſt, the 
land will continue ſubject to the truſt, and 
therefore tte court” of Chancery will not per- 
mit the fine to be a bar; ſo that whenever a 
perlon is charged as claiming under a truſtee, he 


muſt either ſet vp an oppoſite title, and deny his 


claiming under the truſtee, or elle, if he does 
claim under a truſtee, he mult ſet forth that he 
paid a valuable conſideration for the lands, 
and deny that he had any notice of the 


truſt. 


But if it is a mere legal title, and a man has 
purchaſcd an eſt ate which he ſees himlelf has 
a deſect, upon the face of the deeds, yet the 
tige will be a bar, and will not affect him with 
notice, ſo as to make him a truſtee for the per- 
on who had the right, becaule (as Lord Hard- 
wicke oblerves) this would be carrying it much 
too far, for the defect upon the face of the 
deeds is oicen the occaſion of the fine's being 
levied, 


It is however to be obſerved, that where a 
fine is levied by a truitee, or a perſon who has 
n2tice of-a truſt, it is not void, nor is it ſet 

| aſide, 
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ade, but the perſon to whom the fine was 
levied without conſideration, or with notice, 
becomes himſelf a truſtee for the real owner, 


Having examined in what cafe a cefui que 
truſt may be bart ed of his truſt eſtate by the 
fine cf a ſtranger, it will allo be neceſſary to 
enquire how far a fine levied by a ceſtui que 
truſt hiniſelf is a bar of his truſt eſtate. 


Before the ſtatute of uſes, if a ceſtui que uſe 
had levied a fine, it might have been avoided 
at any time by the plea, quod partes finis nibil 
babuerunt, as the ceſtai que uſe had no eſtate 
in the land, but was barely tenant at will 
to his feoffees : but modern chancellors have 
very much altered the law in this reſpect, 
having laid it down as a general rule, that any 
legal conveyance or aſſurance by the ceſtui que 
truſt ſhall have the ſame eſte and operation 
on the truſt eſtate, as it would have had on the 
legal eſtate, if the truſtees had conveyed it to 
the ceſtui que truſt, ſo that now a ceſtui que 
truſt in tail may, by a fine duly levied, bar his 
iſſue as fully as if he had a legal eſtate; for 
otherwiſe truſtees, by refuſing or by not being 
capable to execute their truſt, might prevent 
the tenant in tail from exerciſing the power 
given him by the law over his eſtate, which 
would be extremely inconvenient, and would 
tend to the introduction of perpetuities. 
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A ceſtui que truſt in tail may not only bar 
his own iſſue by a fine, but alſo the perſons 
in remainder or reverſion, unleſs they make 
their claim within five years after their title 
accrues. 


A copyhold eſtate is confidered as an in- 
tereſt within the ſtatute 4 Hen. 7. and there- 
fore may be barred by a fine and nonclaim. 


Thus if a copyholder be diſſeiſed, and the 
diſſeiſor levies a fine with proclamations, and 
five years paſs without any claim being made, 
both the lord of the manor and the copy- 
holder will be for ever barred. 


If a copyholder makes a feoffment in fee, 
and the tcoffee levies a fine with proclama- 
tions, and five years paſs, the lord of the 
manor will be allo barred: but if the copy- 
holder himſelf had levied a fine, it would 


have no effect, becauſe he has not an eſtate 


of frechold. 


If the cuſtom of a manor allows a copy- 
hold to be entailed, the copyholder may le- 
vy a fine of it, which will bar the entail; for 
otherwile an eſtate-tail in a copyhold might 
in ſome caſes be unalienable. 
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Terms for years may be barred by a fine 
and nonclaim, if the leſſees were or ever 
might have been in poſſeſſion. 


I41 


Terms for 
years, 


Thus where a leaſe for years was made of $Safyn's cafe, 


certain lands, to begin after the determina- 
tion of a leaſe then ſubſiſting, the firſt term 
expired, the ſecond leſſee neglected to enter, 
and the perſon in reverſion entered, made a 
feoffment, and levied a fine with proclama- 
tions of the lands, five years paſſed without 
any claim being made by the ſecond leſſee, 
and the queſtion was, whether he was barred 


by the fines. 


It was reſolved, that a term for years was 
within the ſtatute 4 Hen. 7. being compre- 
hended under the word intereſt; and as the 
object of that act was to prevent {trifes and 
debates, it would not anſwer that purpoſe, if 
its operation did not extend to long terms 
for years, which are now ſo common. 


This principle was carried fo far, that 
where a perſon who had a long term for years 
aligned 1t over to a truſtee in truſt for him- 
ſ-1f, then purchaſed the frechold and inherit- 
ance of the lands, and levied a fine, it was 
reſolved, that the term was barred, the aſſig- 
nee of it having ſuffered five years to pals 
without making any claim, 

Mr. 
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Mr. Juſtice Yentris has taken notice of 
this caſe, and obſerved, that the cognizor of 
the fine, who was allo the purchaſer of the 
freehold, did not know of the term, or that 
it was held in truſt for him, ſo that if the 
fine had not barred it, he would have been 
cheated; but that where a term is aſſigned 
in truſt for the perſon who 1s ſeiſed of the 
inheritance, and who is in poſſeſſion, his fine 
will not deſtroy the term, becauſe the owner 
of the inheritance is, in caſes of that kind, 
tenant at will to his truſtee; and this rule 
has ever ſince been adhered to; ſo that it 
is now a ſettled principle, that terms for 
years, which are kept on foot by purchaſers 
for the purpoſe of protecting the inheritance, 
are not barred by a fine; otherwiſe fines 
would frequently weaken the intereſt of pur- 
chaſers, inſtead of adding to their ſecurity. 


A term which is veſted in truſtees on any 
particular truſt (except that of protecting the 
inheritance) may alſo be barred by a fine and 
nonclaim. 


Thus where A. had a term for years in 
him for ſecuring children's portions ; B. be- 
ing in poſſeſſion, levied a fine, and five years 
paſſed without any claim being made. It 
was reſolved by the court of King's Bench, 

that, 
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that, admitting the term was in truſt, it was 
barred by the fine. | 


If a perſon makes a leaſe for years, and 
{till continues in poſſeſſion, he is conſidered 
as tenant at will to the leſſee for years, and 
if the leſſor, being thus in poſſeſſion, levies a 
fine, it will be no bar to the term for years, 
becauſe the poſſeſſion of the tenant at will, 
being the poſſeſiion of the perſon in remain- 
der, his intereſt is nor deveſted; and it will 
be ſhewn in a ſubſequent part of this work, 
that no eſtate is barred by a fine, unleſs 1t be 
deveſted out of the real owner. 


Thus where a perſon who was ſeiſed in 
fee made a leale for five hundred years to 
truſtees, in truſt, that he himſelf ſhould re- 
ceive the profits during his life, and that at- 
terwards his brother ſhould enjoy them. 


Some time after the leſſor, being in poſſeſ- 
ſion according to the truſt, covenanted with 
other truſtees for the ſame conſiderations to 
ſtand ſeiſed of thoſe lands, to the uſe of him- 
{elf for life, remainder to the uſe of his bro- 
ther, &c. and that the ſaid leaſe, and all other 
eſtates made or to be made by him, ſhould 
be and enure to the ſame uſes, and then le- 
vied a fine, 
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A queſtion aroſe, whether the term for five 
hundred years was barred by the fine and 
nonclaim. Lord Chief Baron Hale obſerved, 
that nothing had been done whereby the 
eſtate of the leſſee was diſplaced, for the leſſor 
continuing in poſſeſſion by permiſſion of the 
leflees, as mult be preſumed, he was only te- 
nant at will to the leſſees for five hundred 
years, and therefore his fine had no operation; 
beſides, there was a privity between the leſſor 
and leſſee, which prevented the fine from be- 
ing a bar. 


No judgment appears to have been given 
in this caſe; but in another caſe, which was 
exactly ſimitar to this one, it was determin- 
ed, that a fine was no bar. 


If a perſon who has made a leaſe to truſ- 


tees, and has ſtill continued in poſſeſſion, 


makes another leaſe of the ſame lands, and 
levies a fine to confirm it, it will deveſt the 
firſt leaſe, ſo that it may then be barred by 


five years nonclaim. 


The Marquis of HVincheſter made a leaſe 
for one hundred years, in truſt to attend the 
inheritance, and the leſſee entered, he af- 
terwards made a leaſe for fifty-four years, 
and, to confirm it, levied a fine with procla- 


mations. The leſſee for fifty-four ears en- 
tered, 
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tered, and the leſſee for one hundred years 
being out of poſſeſſion, aſſigned his term to 


the plaintiff. 


The queſtion was, whether the fine and 
nonclaim barred this term? 


It was adjudged, that the Marquis, when 
he entered after he had made the leaſe for 
one hundred years, was tenant at will, but 
that he had deveſted the term for one hundred 
years, by making the leaſe for fifty- four 
years; for it was in the power of the Mar- 
quis either to deveſt the term of one hundred 
years, or not, and he had made his election 
by levying the fine, and the term for one 
hundred years being deveſted by the leaſe 
for fifty-four years was barred by the fine; 
but in this caſe all the judges agreed, that 
term for years kept on foot by purchaſers to 
protect their eſtates, ſhould not be barred by 


a fine and nonclaim. 


Eſtates held by ſtatute-merchant, ſtatute- 
ſtaple, and elegit, are comprehended within 
the ſtatute 4th Hen. 7. and may therefore be 
barred by a fine and nonclaim, provided the 
lands be extended. 


Thus vpon a trial at bar, the court deli- 
vered it as law to the jury, that where lands 


were actually extended upon a writ of elegit, 
I. the 
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the tenant by elegit might be barred by a fine 

and nonclaim ; and that if an inquiſition upon 
an elegit be found, the party has the poſſeſſion 
before entry, and may bring an ejectment or 
an action of treſpaſs. 


So in the caſe of Deighton v. Grenville, which 
will be ſtated in the next chapter, all the judges 
agreed, that although the cognizees of ſtatutes 
merchant did not enter, yet that they had pol- 
ſeſſion in law by their extents and liberates 
which gave them a right of entry, and there- 
fore they might be barred by a fine. 


Deviſees and The eſtate of a deviſee may be barred by a 


Executors to fine and nonclaim if the deviſee has not entered, 
whom lands 


are given for ; 
the payment T hus where Jobn Metcalf deviſed lands to 


of debts. John Galant, an infant of the age of three 
Hulm v. ; , , 

11 years, in fee; the fon and heir of Jobn Met- 
Cro. Car. calf entered on the lands, and levied a fine of 
285 them. Jobn Gallant the infant died before he 


attained his full age, leaving a ſiſter who was 
then married : The court were of opinion that 
the ſiſter muſt make her claim within five years 
after the death of her huſband, otherwiſe the 
face would bar her. 


2 Inſt. 517. Executors to whom lands are deviſed for 
5 Rep. 124-2 the payment of debts may be barred in the 
{ame manner. 
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A title of entry for a condition broken may 
be barred by a fine levied by the grantee of 
the conditional ettate, 


Thus where lands were deviſed to truſtees 
and their heirs, upon condition that they ſhould 
pay a certain ſum of money every year for the 
ſupport of a ſchoolmaſter, &c. and on non-per- 
formance of the cruſts, the lands were deviſed 
over to other perſons, the truſtees neglected to 
perform the truſts, and levied a fine of the 
lands. It was determined that the fine was a 
good bar to the perſons who had a title to en- 
ter on breach of the condition. 


A title of entry for a condition broken may 
alſo be barred by a fine levied by the grantor 
of the conditional eſtate. As if a perſon 
makes a feoffment on condition, and before the 
condition is broken the feoffor levies a fine of 
the tame lands either to the feoffee, or to any 
other per ſon, the condition will be thereby diſ- 
charged for cver- | 


It ſeems that a right or title of entry on any 
other account may allo be barred by a fine. 


Thus where Humphrey Mackwhorth was ſeiſed 
to him and his heirs, provided that if a hun- 


dred pounds was not paid within three months 
after the birth of a child, the truſtees were to 


2 ; enter. 
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enter. The money was not paid, ſo that the 
eſtate of Humphrey being with a quouſque, ceaſed, 
but the truilces did not enter. Humphrey made 
a leaſe ard releaſe to uſes, and levied a fine, 
after which ve years paſſcd. | ord Chief Juſ- 


tice Bridgeman delivered the opinion of the 


court, that the entry of the truſtees was barred 
by the fine, 


A power appendant or in groſs may be bar- 
red by a fine levied of the lands to which the 
power relates, by the perſon to whom ſuch 
power is reſerved, becauſe by the fine the per- 
ſon acknowledges all his right and intereſt in 
the lands to be veſted in another, and there- 
fore it woul.! be repugnant to that acknowledg- 
ment that he ſhould ever afterwards claim any 
power over thoſe lands: Beſides, a power ap- 
pendant or in groſs being part of the old do- 
minion is conſidered as an intereſt which may 
be releaſed. 


Thus where Chriſto; ber Digges who was 
ſeiſed in fer, covenanted to ſtand ſeiſed to the 
vie of himfſ-If for life, remainder over, reſerv- 
ing to himſcif a power of revocation by deed 
indented and inrolled : Chriſtopher Digges re- 
voked the uſes, and before the deed of revoca- 
tion was inrolled he levied a fine. 


It was reſolved, that the fine being levied 
before the inrollment of the deed of revoca- 
tion, 


Fines. 


tion, until which time the revocation was im- 
perfect, had deſtroyed the power, 


A power of revocation may allo be deſtroy- 
ed in part by levying a fine of part of the land, 
and yet the power will continue good as to the 
re ſidue. 


If a perſon who has a power appendant or 
in groſs, levies a fine of the lands to which 
the power relates, and afterwards by deed de- 
clares that ſuch fine ſhall enure as an execu- 
tion of his power, the fine and declaration of 
uſes will in that caſe be conlidered as one aſ- 
ſurance, and will not deltroy the power. 


Thus where Sir J. Williams being ſeiſed in 
fee made a voluntary ſettlement to the uſe of 
himſeif for life, remainder to his brother Sir 
M. Williams in tail, reſerving to himſelf a 
power of revocation.. Some time afterw.rds 
Sir J WÜßʒùilliams levied a fine, and by a deed 
made between him, his brother Sir M. Hilliams, 
and others, bearing date a month after the 
fine was levied, reciting the fine, it was de- 


clared, that at the time of levying the ſaid fine 
the agreement of all the partics to the deed 
was, that it ſhould enure to the uſe of Sir F. 
Williams and his heirs, 


Ic was objected that Sir J. Williams, by le- 
vying this fine without any precedent declara- 
L 3 tion 
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tion of the uſes to which it ſhould enure, had 
deſtroyed his power of revocation and forfeit- 
ed his eſtate for life; for the deed being ſubſe- 
quent to the fine was ineffectual, becaule there 
was an intermediate time between the levying 
of the fine and the execution of the deed in 
which the forfeitute attached, and the power 
was deſtroyed; ſo that no fubſequent act could 
purge the forteiture which once attached, nor 
revive the power which was deſtroyed ; for 
theſe reaſons, and upon the authority of Digges's 
caſe, it was adjudged in the court of King's 
Bench, that Sir JF. Williams, had by levying 
the fine deſtroyed his power of reyocation, and 
therefore that the ſubſequent declaration of 
uſes was void, 


On a writ of error to the Exchequer Cham- 
ber this judgment was reverſed by the opinion 
of ſix judges againſt rwo it being determined 
that the fine and the declaration of uſes were 
to be conſidered as one and the ſame convey- 
ance, and operated as an execution, and not as 
an extinguiſhment of the power: It was agreed 
that a fine alone, without a deed to declare the 
uſes of it, would have extinguiſhed the power, 
but that it was otherwiſe where there was'a deed 
declaring what the intention of the parties was 
when the fine was levied, and although the 
date of the deed was ſubſequent to that of the 
fine (for no other reaſon perhaps but becauſe 
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the fine was levied in the vacation, and was 
dated as of the preceding term) ſtill it was 


p ſſible that the derd was executed at the time 


when the fine was acknowledged, ſo that it 
would be unreaſonable to make a forfeiture or 
extinguiſhment of a right merely by relation, 
which is but a fiction of law. 


This doctrine has been confirmed by the 
court of King's Bench, in the caſe of Taylor ex 
Dem. Atkins v Orde, ſo that it may now be laid 
down as a general rule, that whenever a fine is 
levied, and afterwards a declaration of the uſes 
of it is executed, the fine and declaration of 
uſes are conſidered as one aſſurance. 


A fine and five years nonclaim is a good bar 
to a writ of error, in conſequence of the word 
attions in the ſecond ſaving of the ſtatute 
4 Hen. 7. and a fine is alſo a good bar to a writ 
of error to reverſe a common recovery. 
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CHAPTER XL 


Of the different Savings in the Statute 
4 Hen. 7. and the Exceptions in fa- 
vour of Infancy, Coverture, &c. 


HE great ioconveniencies which aroſe 

from the ſtatute of nonclaim, were re- 
formed by the ſtatute 4 Hen. 7. and a proper 
medium was eſtabliſhed between the unbound- 
ed latitude given by that ſtatute, and the rigor 
of the common law; for the doctrine of non- 
claim was reſtored, but the time allowed for 
making the claim was extended from one to 
five years. 


The words of this clauſe, which is called 
the firit ſaving are; And ſaving to every 


every perſon and perſons, and to their heirs 


„(other than the parties to the ſaid fine) ſuch 
right, claim and intereſt as they have to or 
jn the ſaid lands, tenements, or other here- 
e ditaments, at the time of ſuch fine ingroſſed, 
* ſo that they purſue their title, claim, or in- 
A tereſt by way of action or lawful entry with- 
ein five years next after the ſame proclama- 
* tions had and made.” 


In conſequence of this clauſe it follows, that 
all thoſe who have any preſent right or claim 
to 
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to lands whereof a fine is levied, are allowed 
five years, to be counted from the day-on 
which the laſt proclamation was made, to make 
their claim; ſo that if a tenant in tail be diſ- 
ſeiſed, and the diſſeiſor levies a fine with pro- 
clamations, the tenant in tail, having a preſent 
right, may defeat the fine at any time within 
five years after the laſt proclamation has been 
made; but if he neglects to make his claim 
until that time is expired, he will be for ever 
barred by the fine; and if the tenant in tail 
dies before the five years are expired, his iſſue 
will not be allowed five years more to make 
his claim, but only ſo much of the five years 
as was not paſſed in the lifetime of his an- 
ceſtor. 


With reſpect to the mode of avoiding a 
fine within the term preſcribed by the ſtatute, 
it will be pointed out in a ſubſequent chapter. 


By the common law, perſons in remainder 
and reve:ſion were frequently barred by the 
neglect of che particular tenants in making a 
claim within a year and a day after the fine 
Was levied, and this is uſually aſſigned as the 
only realon for making the ſtatute of non- 
claim, but caſes of this kind are particularly 
provided for in the following clauſe of the 
4 Hen. 7, which is uſually called the ſecond 
ſaving. 

« And 
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& And alſo ſaving to all other perſons, ſuch 
« action, right, title, claim and intereſt in or 
to the ſaid lands, tenements, or other here- 
„ ditaments, as fhall firſt grow, remain, or de- 
„ ſcend, or come to them after the ſaid fine 
* ingroſſed, and proclamations made by force 
* of any gift in tail, or by any other cauſe or 
* matter had and made before the ſaid fine 
* levied, ſo that they take their action, or pur- 
* ſue their ſaid right and title according to 
„law, within five years next after ſuch action, 
„right, claim, title, or intereſt, to them ac- 
* crued, deſcended, fallen, or come.” 


Thus all thoſe to whom a right firſt accrues 
at any time after a fine has been levied, are al- 
lowed five years, to be computed from the day 
on which their right firſt accrued to make their 
claim. 


It is ſaid in Plowden that a perſon intitled 
to take advantage of the ſecond ſaving in this 
act, muſt be, 1. One who is not comprehended 
within the fiiſt ſaving. 2. The right mult firſt 
accrue to him after, and not before the fine 
was levied. 3. He muſt be the perſon in 
whom the right firſt attached. 4. The right 
muſt ariſe from ſome matter which exiſted be- 
fore the fine was levied. 


Thus if a tenant in tail makes a feoffment, 
and the feoffee levies a fine, the iſſue in tail is 
within 
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within the ſecond ſaving, and ſhall have fiye 
years from the death of his father to make his 
claim and avoid the fine; becauſe he is the 
firſt to whom the right accrued and deſcended 
after the fine was levied; for his father could 
not enter againſt his own feoffment, 


In the ſame manner, if a tenant in tail bar- 
gains and ſells his eſtate rail to a ſtranger in 
fee, who levies a fine of it with proclamations, 
the iſſue in tail is within the ſecond ſaving, be- 
cauſe the right firſt accrued to him, as his fa- 
ther could not enter againſt his own bargain 
and ſale. 


But if a tenant in tail be diſſ-iſed, and the 


diſſeiſor levies a fine, the right of reverſing 


the fine firlt accrues to, and attaches in the 
tenant in tail himicit, fo that if he lets five 
years paſs without impraching the fine, and 
then dies, his iſſue will ve for ever barred, for 
they are not within the ſecond ſaving of the 
ſtatute, becauſe the right firſt accrued to the 
anceſtor, and not to them. 


If a tenant in tail levies a fine, and five years 


paſs, and afterwards the tenant in tail dies ; 
without iſſue; the perſons in remainder or re- 
verſion are within the ſecond ſaving, and have 
therefore five years to make their claim from 


the death of the tenant in tail without iſſue, 
becaule 
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becauſe their right did not accrue until the 
determination of the eſtate tail. 


If tenant in tail diſcontinues his eſtate, re- 
ſerving a rent, ard dies, and the iſſue in tail 
accepts the rent from the diſcontinuee, who 
afterwards levies a fine with proclamations, the 
acceptance of rent by the iſſue in tail bars him 
from claiming any right to the eſtate tail; but 
upon the death of the iſſue in tail his iſſue will 
have five years to avoid the fine, becauſe he 
was the firſt perſon to whom the right of re- 
verling.the fine accrued, 


In conſequence of the ſtatute 32 Hen. 8, 

c. 28, which has been ſtated in a former chap- 
ter, a fine levied by a huſband alone of any 
lands which are the treehoid or inheritance of 
the wife, ſhall not make any dilcontinuance, or 
be prejudicial to the wife or her heirs, but ſhe 
or they may enter on the lands and defeat the 
fine; although the words of this act are very ge- 
neral, yet if the huſband levies a fine with procla- 
mations, and five years pals after his death with- 
out any entry or claim by the wife, ſhe is not only 
barred of her entry, but alſo of her right for 
ever; becauſe the object of the ſtatute was only 
to provide againſt the diſcontinuance, which 
was a grievance peculiar to married women, but 
not to invalicate fines duly levied according to 
the ſtatute 4 Hen. 7. as to married women, as 
they 
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they by that ſtatute have a remedy in com- 
mon with others, by entry or claim, to avoid 


the fine. 


If a married man levies a fine of his own 
inheritance, and five years paſs, his wife 1s 
not thereby barred of her dower, but is with- 
in the ſecond ſaving of the ſtatute, and will 
be allowed five years from the death of her 
huſband to make her claim, becauſe her title 
to dower did not accrue until that period. 


A married man levied a fine with procla- 
mations, and was afterwards indicted and 
outlawed for treaſon ; ſome years after his 
death, his heirs reverſed the outlawry by 
writ of error, and then his wife claimed her 
dower. It was reſolved, that although more 
than five years had paſſed ſince the death of 
the huſband, yet the fine was no bar to 
her, becauſe, as long as the attainder for 
treaſon ſtood in force, ſhe could not claim 
her dower, but as ſoon as the outlawry was 
reverſed, a title to dower firſt accrued to 
her, and therefore ſhe was within the ſecond 
ſaving, and had five years from the reverſal 
of the outlawry to purſue her right. 


If there be no perſon who has a right to 
make a claim at the time when a fine is le- 
vied, and afterwards ſome perſon does ac- 

quire 
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quire ſuch a right, he will be allowed five 
years from the time when he acquired the 
right of avoiding the fine. 


Thus where a perſon who had a term for 
years in reverſion, expectant on another term 
for years, died: the firſt term expired, the leſſor 
entered, and levied a tine with proclamations: 
five years paſſed before adminiſtration was 
granted of the effects of the perſon who had 
the reverſionary term. It was reſolved, that 
the adminiſtrator was within the ſecond ſav- 
ing of the ſtatute, and ſhould have five years 
to purſue his right from the time adminiftra- 
tion was granted, becauſe until then there 
was no perſon who could claim. 


Strangers to fines, who have ſeveral di- 
ſtinct rights by ſeveral titles accruing at dif- 
ferent times, ſhall have ſeveral periods of 
five years allowed them to avoid a fine; that 
is, five years after the accruing of each title; 
ſo that if a right accrues to a ſtranger at the 
time when a fine is levied, which he neglects 
to purſue within the limited time, and an- 
other right accrues to the ſame ſtranger at 
any time afterwards, he is then comprehend- 
ed within the ſecond ſaving of the ſtature as 
to the new right, upon the principle that 
quando duo jura in una perſona concurrunt æquum 
eſt ac fe eſſent in diverſis, This conſtruction 
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is certainly not conſiſtent with the letter of 
the ſtatute; for in conſequence of the words 
« other perſons,” it appears clearly to have 


been the intention of the ſtature, that no 


perſon who was comprehended in the firſt 
ſaving, ſhould take advantage of the ſecond, 
and in the caſe of Stowell v. Zouch, Lord 
Chief Juſtice Dyer contended, that this was 
the true conſtruction of the ſtatute ; but 
however the law has always been held other- 
wile. 


Thus if a tenant for life levies a fine, and 
the perſon in reverſion neglects to enter 
within five years, and afterwards the tenant 
for life dies, the perſon in reverſion ſhall have 
another period of five years from the death 
of the tenant for life to make his claim, be- 
cauſe in this caſe two diſtinct rights accrued 
to him, the firſt upon the forfeiture which 
the tenant for life committed by levying the 
fine, and the ſecond upon his death. 


So if a tenant for life be diſſeiſed, and the 
diſſeiſor or a ſtranger levies a fine, the per- 
ſon in reverſion will be allowed five years 
afrer the death of the tenant for life to re- 
verſe the fine, and will not be barred by his 
nonclaim during the five years, which paſſed 
immediately after the fine was levied, 
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It 1s laid down by Sir Edward Coke, that 
if a leſſee for years is ouſted, and the perſon 
in reverſion diſſeiſed, and the diſſeiſor levies 
a fine with proclamations, and five years 
paſs, both the leſſor and leſſee are barred by 
their nonclaim, and the leffor will not be 
allowed another period of five years, after the 
expiration of the term to make his claim, 
becauſe the leſſor might have brought an 
aſſize, or other real action, immediately 
after the fine was levied, and being thus 
comprehended within the firſt ſaving, he 
cannot take advantage of the ſecond ; but 
this doctrine has been ſince contradicted, and 
is not now held to be law, 


Thus where a leſſee for twenty-one years, 
who was ſeiſed in fee of other lands in the 
ſame manor, made a leaſe for life of all the 
lands, and levied a fine with proclmations of 
as many meſſuages, Sc. as comprehended 
not only the lands whereof he was ſeiſed in 
fee, but alſo the lands which he held for 
years; the leſſee continued in poſſeſſion, and 
paid his rent. Upon the expiration of the 
term, the leſſee claimed the inheritance of 
the land which he had held by leaſe, and 
would have barred his leſſor by means 
of the fine and nonclaim; but it was deter- 
mined by all the judges, that the leſſor 


ſhould have five years from the expiration 


of 


ITY 0 
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of the term to make his claim, and avoid 
the fine. 


This determination is ſaid to have been 
founded on the circumſtances of fraud, 


which appeared in the caſe, the principal of | 


which was, that the leſſee continued in poſ- 
ſeſſion after he had levied the fine, and regu- 
larly paid his rent, ſo that the leſſor could 
have no notice that a fine had been levied 
of his lands; but the doctrine, that where a 
fine is levied of a term for years, the leſſor 
need not make his claim immediately, but 
is allowed five years from the determination 
of the term to avoid the fine, was finally.eſta- 
bliſhed in the following caſe. 


A leſſee for years made a feoffment, and 
levied a fine, five years paſſed, and the queſ- 
tion was, whether the leſſor was barred by 
his nonclaim during the five years after the 
fine was levied, or ſhould be comprehended 
withing the ſecond ſaving of the 4th Hen. 7. 
and be allowed another period of five years 
from the expiration of the term. The court 
refolved, that the leſſor ſhould have five 
years from the expiration of the term to 
avoid the fine, in the ſame manner as if a 
leſſee for life had levied a fine, the caſe be- 


ing exactly ſimilar, 
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No perſon who is within the firſt ſaving 
of the ſtatute 4th Hen. 7. can be compre- 
hended in the ſecond ſaving, unleſs the ſe- 
cond right which accrues to him is different 
from the firſt, for if it is only the ſame right 
which accrues a ſecond time, the nonclaim 
for five years after the right firſt accrued will 
be a good bar, 


Thus where a tenant in tail made a leaſe, 
which was warranted by the ſtatute 32 Hen. 8. 
then levied a fine, and died without iſſue, 


| five years paſſed without any claim; but on 


the expiration of the leaſe, the perſon in re- 
mainder entered. The court determined, 
that he was not within the ſecond ſaving of 
the ſtature, becauſe no new right accrued to 
him on the expiration of the leaſe, and there- 
fore that his right was barrcd by the fine. 


If lands are extended on two ſtatutes, and 
the perſon who is ſeifed of the land levies a 
fine, it deveſts the eſtates of the cognizees of 
ſuch ſtatutes, and the cognizee of the firſt 
ſtatute muſt make his claim within five years 
after the fine has been levied, otherwiſe he 
will be for ever barred, But with reſpect to 
the cognizec of the ſecond ſtatute, he need 
not make his claim until ſatisfaction has been 
entered upon record on the firſt ſtatute, be- 
cauſe that is the only proper determination 


of 
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of an extent, ſo that he will have five years al- 
lowed him from that time to avoid the fine by 
the ſecond ſaving in the ſtatute 4 Hen. 7. be- 
eauſe until then his right did not accrue, 


Thomas Lewis be ing ſciſed in fee of the pre- 
miſſes in queſtion, acknowledged a ſtatute for 
1200 l. to William Knight, he afterwards ac- 
knowledged another ſtatute for 1000 J. to 
Richard Gerrard, and another for 50001. to Sir 
James Elwes and Richard Burrows ; execution 
was ſued out on all theſe ſtatutes, and the lands 
were extended. Themas Lewis, being in actual 
poſſeſſion, ſold the premiſſes for 4000 l. to John 
Lewis and levied a fine of them with proclama- 
tions. Jobn Lewis deviſed the lands to his 
brother Edward Lewis, and the heirs male of 
his body, and for want of ſuch iſſue to his own 
two daughters. Febn Lewis died, and Edward 
Lewis, being in actual poſſeſſion, levied a fine 
with proclamations, to the uſe of himſelf and 
his heirs, and died without iſſue, whereby the 
lands deſcended to the two daughters of John 
Lewis, who entered, and having married the 
Earls of Huntingdon and Scarſdale, they alſo 
entered, and were ſciſed in right of their wives. 
Adminiſtration to Burrows, the ſurviving cog- 
nizee of the laſt ſtature was committed to Ann 
wife of the defendint Grenville, as to that 
ſtatute, and the extent thereon, and Gren- 
Tie and his wife, who was allo adminiſtra- 
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trix to Gerrard the cognizee of the ſecond ſta- 
tute, having acknowledged ſatisfaction upon 
It, and cauſed it to be vacated, entered upon 


the Earls of Huntingdon and Scar/dale as ad- 


miniſtratrix to Burrows, in whom the laſt ſta- 
tute was veſted, and claimed the money due 
on it, whereupon the ſaid Earls brought an 
ejectment in the court of King's Bench, in the 
name of Deighton, for the recovery of the lands, 


The queſtion was, Whether Grenville as re- 
preſentative to Burrotos, the cognizee of the 
laſt ſtatute, which was a reverſionary intereſt 
to commence after the determination of Ger- 
rard's extent was barred by the fine of Thomas 
Lewis aud hive years nonclaim, or was within 
the ſecond ſaving of the ſtatute 4 len. 7. and 
ſhould be allowed five years to make his claim 
from the time when ſatisfaction was acknow- 
ledged on Gerrarg's ſtatutc. 


The caſe was argued ſeveral times in the 
court of King's Bench, and in 4 Fec. 1. judg- 
ment was given for Greenville, that Burrows's 
intereſt was not barred by the fine, A writ of 
error was brought in the Exchequer Chamber 
where the caſe was allo ſeveral times argued. 
Mr. Juſtice Ventris contended that there was a 
very great diſference between this caſe and the 
caſes of reverſions on eſtates for lives or years. 
3. Becauſe in thoſe eſtates there was either by 

an 


r 
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an expreſs limitation of the parties, or the ope- 
ration of law, a certain end of the eſtate be- 
yond which it could not laſt, and until which 
it was not properly determined, which an eſtate 
held by extent has not, 2. Becauſe if a perſon 
who has a reverſion after an eſtate held by ex- 
tent was allowed five years to make his claim 
after the extent was determined by a percep- 
tion of the profits, or an acknowledgment of 
ſatisfaction on record, then a claim was let in 
afcer an eſtate which no man could ſee the end 
of, for no perſon could tell when an extent 
would be ſatisfied by a perception of the profits, 
and much leſs whether ſatisfaction would ever 
be acknowledged; whereas other eſtates have a 
known and certain determination, ſo that it 
would be impoſſible to tell within what ſpace 
of time a poſſeſſion could be quieted, and thus 
the great end of the ſtatute of fines would bz 
defeated. 3. Becauſe it would be in the power 
of the party who had the extent, to protract 
the time as long as he pleaſed, for until he 
thought proper to bring a /cire facias ad compu- 
tandum the ſtatute would never be ſatisfied, fo 
that it would be in the power of a ſtranger to 
make the eſtate of a perſon who was in poſſeſ- 
ſion under a fine, liable to a future claim as 
long as he pleaſed, 


The judgment of the court of King's Bench 
was reverſed by a majority of ſix judges againſt 
M 3 two. 
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two, But that court refuſed to award execu- 
tion, becauſe there was a miſtake in the writ 
of error, upon which a new writ of error was 
brought whereon the judgment was affirmed 
for Greenville, there being three judges for 
reverſing, and three for affirming, and a ma- 
Jority being required to reverſe the judgment, 
it was of courle to ſtand. 


A writ of error was then brought in the 
Houſe of Lords, where it was contended, on 
the part of the pl-intiff, that Mr. Greenville 
could not, by acknowledging ſatisfaction on 
Gerrard's ſtatute, gain any new right to enter 
to avoid the fine levied by Edward Lewis above 
nine years before, by which, and by five years 
nonclaim, her intereſt in the laſt extent was 
barred, becauſe an entry might and ought then 
to have been made into the extended eſtate, 
and the contrary opinion would tend very 
much to weaken the ſecurity of a fine and 
nonclaim, which 1s the higheſt and beſt ſecu- 
rity in the law for quieting people in their 
eſtates, and preventing fuits; and it would 
therefore be of very pernicious conſequence to 
all purchaſers and owners of eſtates, if ſuch old 
dormant incumbrances were ſet up againſt a 
fine and nonclaim, and ſupported by ſuch a 
method as the vacating a ſtatute long before 
extinguiſhed, for thereby eſtates might be in- 
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cumbered which had been long enjoyed with- 
out interruption. 


Oa the other ſide it was argued for the de- 
fendant, that it was not neceſſary to make any 
claim upon Burrows ſtatute until C rard's ſta- 
tute appeared upon record to be ſatisfied, and 
ſo the defendant making his claim by entry 
upon the premiſſes, within five years after ſa- 
tis faction entered upon record on Gerrard's ſta- 
tute, was ſufficient to prevent Burrow's ex- 
tent from being barred by the fine. 


That this caſe did not differ in reaſon from 
the common and known caſe where A. tenant 
for life, remainder in fee to B. is difſeifed, and 
the diſſciſor levies a fine, and there is five years 
nonclaim, though the eſtate of tenant for life 
be barred by this five years nonclaim, and the 
remainder-man in fee may if he pleaſe enter 
upon the five years nonclaim by tenant for 
life; yet he may waive ſuch entry, and will 
have a new period of five years after the death 
of the tenant for life, to make his claim; ſo al- 
though Burrows might, if he had pleaſed, have 
entered upon the five years nonclaim by Ger- 
rard, yet he might ſtay and expect until ſatiſ- 
faction was entered upon the record of Ger- 
rard's ſtatute: for as the death of the tenant 
for life is the proper and natural determina- 
tion of an eſtate for life, ſo the entering ſatiſ- 
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faction upon record, is the proper and natural 
determination of an extent upon a ſtatute, and 


in the one caſe as well as the other, before 


ſuch determination, the remainder-man or re- 


verſioner is not compellable to make his claim 
to avoid the fine, 


The judgment of the court of King's Bench 
was affirmed, | 


Although the ſtatute 4 Hen. 7. does not ex- 
tend to the poſſeſſions of the church, yet in 
caſe biſhops, deans, vicars, or prebendaries 
neglect to make their claim within five years 
after a fine has been levied of their eſtates, 
they themſelves will be barred during their re- 
ſpective lives, but each of their ſucceſſors will 
be allowed five ycars to avoid the fine, from 
the time of his becoming intitled to the lands. 


In the ſame manner all thoſe who have offi- 
ces for life to which lands and tenements are 
annexed, muſt make their claim within five 
years after a fine has been levied of ſuch lands 
and tenements, otherwiſe they will be barred 
during their lives. But each ſucceſſive officer 
will be allowed five years to avoid the fine 
from the time when he becomes intitled to the 
lands. 


If the eſtate which paſſed by a fine is at any 
time afterwards defeated, it thereby loſes all 
its 


Fines. 


its force and effect, not only with reſpect 
to the perſon who avoided ir, but alſo with 


reſpect to all others whatſoever (except per- 
ſons claiming by force of an intail) and it 
may be ſet aſide at any indefinite period of 


time. 


By the common law, and alſo by the ſtatute 
de modo levandi fines, all thoſe who laboured 
under certain diſabilities at the time when a 
fine was levied, were not affected by it, but 


they or their heirs might avoid it at any diſ- 5 


tance of time. The ſame principle was partly 
adopted in the following clauſes of the 4 Hen. 7. 


« And if the ſame perſons at the time of 

& ſuch action, right and title accrued, deſcend- 
« ed, remained, or come unto them, be covert 
&« de baron, or within age, in priſon, or out of 
ce this land, or not of whole mind; then it is 
© ordained, &c. That their action, right and 
ce title be reſerved, and ſaved to them and 
* their heirs, until the time they come and be 
eat their full age of twenty-one years, out of 
* priſon, within this land, uncovert, and of 
* whole mind, ſo that they or their heirs take 
* their ſaid actions, or their lawful entry, ac- 
** cording to their right and title, within five 
* years next after that they come and be at 
« their full age, out of priſon, within this land, 
* uncovert, and of whole mind, and the ſame 
actions 
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* actions purſue, or other lawful entry take ac- 
„ cording to law.” 


& And allo it is ordained, c. That all ſuch 
« perſons as be covert de baron, not party to 
te the fine, and every perſon being within age 
of twenty-one years, in priſon, or out of this 
* land, or not of whole mind, at the times of 
© the ſaid fines levied and ingroſſed, and by 
< this act before excepted, having any right or 
* title, or cauſe of action to any of the ſaid 
lands and other hereditaments, that they or 
their heirs, inheritable to the ſame, take their 
s ſaid actions, or lawful entry, according to 
e their right and title, within five years next 
e after that they come and be of age of 
„ twenty-one years, out of priſon, uncovert, 
* within this land, and of whole mind, and the 
© ſame actions ſue, or their lawful entry take, 
and purſue according to the law; and if they 
* do not take their actions and entry as is afore- 
* ſaid, then they, and every of them and their 
« heirs, and the heirs of every of them, be con- 
ce cluded by the ſaid fines for ever, in like formas 
* they that be parties or privits to the ſaid fines.” 


In conſequence of theſe two clauſes, all thoſe 
who labour under any one of the diſabilities 
therein ſpecified, either at the time when a fine 
is levied, or when a right accrues to them, are 


allowed 
2 
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allowed five years from the removal of their 
diſabilities to make their claim. 


Thus, if A. be tenant in tail, with remainder 
to B. in fee, and A. levies a fine with proclama- 
tions, and five years paſs, then B. the remain- 
der-man dies leaving iſſue a ſon under age, and 
afterwards A. dies, without iſſue; the ſon of 
B. being under age at the time of A.”s death 
without iſſue, at which time the right to the 
remainder firſt accrued and veſted in him, will 
be allowed five years to make his claim, from 
the time he attains his full age. 


If an infant be in his mother's womb when 
a fine 1s levied, he will be allowed five years 
from the time he attains his full age, to make 
his claim; for although he is not comprehend- 
ed within the letter of the act, which only 
mentions infants under the age of twenty-one 
years, and therefore does not extend to thoſe 
who are unborn, yet they are within the inten- 
tion of the act, and will therefore be aided by 
the exception, 


The privileges of infancy, coverture, &c. 
are only given to thoſe to whom a right firſt 
accrues, and in whom it firſt attaches; for if a 
perſon to whom a right firſt accrues, dies be- 
fore the expiration of the five years which are 
allowed him to make his claim, and ſuch right 

deſcends 
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deſcends upon his ſon or heir at law, who is 
then under age, or labours under any of the 
ot her diſabilities mentioned in the act, ſtill ſuch 
ſon or heir at law muſt make his claim before 


the five years are expired, which commenced in 


the lifetime of his anceſtor, otherwiſe he will 
be for ever barred ; becauſe the right did not 
firſt accrue to him, but to a perſon who was 
not under any diſability, 


Jobn Stowel! being ſeiſed in fee, was dif- 
Teiſed by John Zouch, who levied a fine with 
proclamations. Three years after the fine was 
levied, John Sowell died, without having made 
any entry or claim to avoid the fine, leaving 
his grandſon and heir at law Thomas Sowell, 
the demandant, an infant of the age of ſix 
yezrs, who made no claim during his minority, 
but entered on the lands within one year after 
he had attained his full age. 


The queſtion was, whether Thomas Stowell 
was barred by his nonclaim during the frit 
five years after the fine was levied, or whether 
in conſequence of his infancy at the time when 
the right deſcended on him, he ſhould be in- 
titled to five years more from the time he at- 
rained his full age. 


It was determined by a great majority of 
all the judges in the Exchequer chamber, 
after 
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after many ſolemn arguments; 1. That 
Thomas Stowell, being a ſtranger to the fine, 
was clearly barred by the body of the act, 
' unleſs he would take advantage of the ex- 
ception in favour of infants, &c. and thar 
he was not within the exception, becauſe it 
only extends to ſuch infants, &c. to whom a 
right accrues at the time when a fine is le- 
vied; whereas in the preſent caſe no right 
accrued to Thomas Stotvell at the time when 
the fine was levied, his grandfather being 
then living. 2. That Thomas Stcwwell was 
originally within the firſt ſaving of the ſta- 
tute, as heir to his grandfather, to whom 
the right firſt accrued, being included in the 
words © ſaving to every perſon and perſons, 
and to their heirs ;”” but not having purſued 
his remedy within. the time preſcribed, he 
could not now take any advantage of the firſt 
ſaving; and with reſpe& to his infancy at 
the time of his grandfather's death, it could 
be of no ſervice to him, becauſe the ſtatute 
only gives the privilege of infancy to thoſe 
to whom a right firſt accrues; but where a 
right firſt accrues ro a ſtranger, who is of 
full age, and the five years begin to run, if 
ſuch ſtranger dies before the expiration of 
the five years, leaving his heir under age, 
the heir can have no privilege of infancy, 
but muſt make his claim before the expira- 
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tion of the five years, which began to run in 
the time of his anceſtor. 


3tio. That Thomas Stowell was not within 
the ſecond ſaving, which preſerves to all 
other perſons ſuch right, title, Sc. as ſhall 
firſt grow, remain, or deſcend to them, after 
the ſaid fine ingroſſed for ſeveral reaſons; 
1. Becauſe, in conſequence of the words 
other perſons, this ſaving only extends to thoſe 
who are not comprized in the firſt, and it was 
not the intention of the act to aid thoſe per- 
ſons 1n the ſecond ſaving, who are compre- 
hended in the firſt. 2. The words “ firſt 
grow, remain, or deſcend,” only extend to 
the perſon in whom the right firſt attaches 
after a fine is levied ; whereas no new right 
accrued to Thomas Stowell, after the fine was 
levied, his only title being as heir to his 
grandfather, in whom the right' attached 
when the fine was levied. 


It was argued by ſome of the judges, that 
every ſucceſſive iſſue in tail was within the 
ſecond ſaving of the ſtatute, as a new right 
deſcended to him per formam doni; but this 
opinion was condemned by by a great majo- 
rity of the judges. 


If a perſon to whom a right accrues at the 
time when a fine is levied, labours under 
any 
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any of the diſabilities ſpecified and excepted 
in the 4th Henry 7. and dies before his diſa- 
bilities are removed, it ſeems to be a doubt- 
ful point, whether the heir of that perſon be 
obliged to make his claim within five years 
after the death of ſuch anceſtor, or be allow- 
ed an indefinite period of time for that pur- 
pole. 


This doubt ariſes from a difference in opi- 
nion between Sir Edward C6ke and Lord 
Chief Juſtice Anderſon. 


Sir Edward Coke, in his report of the 
caſe of Sunie v. Howes, ſtates, that Thomas 
Cotton, being tenant in tail of a moiety of 
certain lands, and tenant for life of the other 
moiety, with remainder to William Cotton, 
his eldeſt ſon in tail; William Cotton went to 
Antwerp, Thomas Cotton levied a fine with 
proclamations of all the lands, and William 
Cotton died ſoon afterwards at Antwerp, with- 
out having ever returned to England, leav- 
ing a ſon under age, who entered on the 
lands. It was adjudged, that as to the moi- 
ety whereof Thomas Cotton was tenant in 
tail, William, the ſon of William, was barred 
by the 4th Henry 5.—Burt as to the other 
moiety, whereof Thomas Cotton was only te- 
nant for life, the entry of William, the grand- 
ſon, was lawful, and avoided the fine; for 

although 
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although William the ſon could not take ad- 
vantage of the clauſe which faves the right 
of thoſe who are beyond ſea, provided they 
make their claim within five years after their 
return, becauſe William never did return; 
yet as perſons who are out of the realm at 
the time when a fine is levied, having a pre- 
ſent right, are excepted out of the body of 
the act which makes the bar; therefore where 
a perſon was beyond ſea at the time when a 
fine was levied, and never returned, he was 
within the exception made in the body of 
the act, and his heirs might make their claim 
at any diſtance of time; that it was the ſame 
where an infant not being party to a fine, 
and having a preſent right, died during his 
infancy, his heirs might make their claim at 
any diſtance of time; that the ſame doc- 
trine took place with reſpect to a man non 
compos, who died in that ſituation, or a man 
in priſon, who died before he had recovered 
his liberty, or a married woman, who died 
in the life-time of her huſband ; for all theſe 
were within the reaſon adjudged of a perſon 
who was out of the realm, and never re- 
turned, 


| It is alſo laid down by Sir Edward Coke, 
b. in Beverley's cafe, that if a perfon to whom 
a right accrues, at the time when a fine is 
levied, be an idiot, or non compes mentis, and 
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dies in that firuation, his heir may have his 
action, or make his entry, at any indefinite 
diſtance of time, for he is excepted out of 
the body of the act, and is therefore not 
bound to make his claim within five years. 


In Leonard's report of Cotton's caſe, it was 
held, thatas to the moiety whereof Sir Thomas 
Cotton was tenant for life, the fine was no 
bar; but that William, the grandſon might 
enter at any time within five years after he 
attained his full age; for William his father 
was not bound by the ſtatute 4th Henry 7. 
becauſe he was beyond ſea at the time when 
the fine was levied, and never returned ; but 


that by the equity of the ſtatute his iſſue 


ſhould be allowed five years to make his 
claim from the time he attained his full age ; 
and Anderſon, Chief Juſtice, is reported to 
have ſaid, that although William the father 
died beyond ſea, yet if his iſſue did not make 
his claim within five years after the death of 
his father, not being under any impediment, 


he ſhould be for ever barred. 


I have not been able to find any other caſe 
in which this point has been conſidered, ex- 
cept of that of Hulm v. Heylock, reported in 
3 Croke, 200. where the court concurred in 
opinion with Anderſon; but as that caſe was 

N determined 
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Cotton'scaſe. 
1 Leon. 211. 


1 Leon. 213. 


Vide ante, 
146. 
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determined without being argued, it cannot 
be much relied on as an authority. 


As the opinions both of Sir Edward Coke 
and Anderſon on this ſubject were delivered 
obiter only, and in the courſe of argument, 
and as this queſtion has never been judicially 
determined, it may be proper to add ſome 
few obſervations on the ſubject. 


In the firſt ſection of the ſtatute 4th Hen. 7. 
it is enacted, © That a fine ſhall conclude 
as well parties as ſtrangers to the ſame, 
except infants, perſons beyond ſea, &c.” 


If no ſaving had been added to this act, it 
is clear, that all thoſe to whom a right ac- 
crued at the time when a fine was levied, and 
who were then infants beyond ſea, Sc. would 
have been comprehended in the exception, 
and therefore would not have been at all af- 
fected thereby; but this ſtatute ſhould be 
conſtrued like every other ſtatute ; one clauſe 
ſhould be called in to explain another ; let 
us therefore conſider the effect of the firſt 
ſaving; it preſerves the rights of all ſtran- 
gers who make their claim within five years; 
and if thoſe ſtrangers are infants, or beyond 
ſea, Sc. at the time when the fine is levied, 
it preſerves their right, until thoſe diſabili- 


ties are removed; but upon this expreſs con- 
dition, 


Fines. 


dition, that they make their claim within 
five years after their diſabilities are removed ; 
this clauſe corrects the general words in the 
body of the act, and preſcribes a certain time 
for thoſe who are comprehended under the 
exception to make their claim, and their 
right is preſerved upon condition that they 
make their claim within that time: now, by 
the words of the act, if a perſon died under 
his diſabilities, he and his heirs would be for 
ever barred, becauſe he had never perform- 
ed the condition, unleſs he were aided by 
that principle of law, that where the per- 
formance of a condition is become impol- 
ſible by the act of God, its rigour is diſpenſ- 
ed with; hence Sir Edward Coke ſeems to 
have thought, that the heirs of a perſon who 
died under his diſabilities, were not bound 
by the condition in the firſt ſaving of the 
ſtature to enter within five years, but might 
make their claim at any time. It is rea- 
ſonable however to ſuppoſe the legiſlature 
to have intended, that although a perſon 
who died before his diſabilities were remov- 
ed, was not bound by the condition, be- 
cauſe he was rendered incapable of perform- 
ing it by the act of God, yet that the heirs 
of ſuch a perſon ſhould be bound to the per- 
formance of it, being under no diſabilities, 
and therefore that the heir of a perſon dying 
under his diſabilities ſhould be obliged to 
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enter within five years after the death of ſuch 
anceſtor, if he himſelf is under no dilabili- 
ties, otherwiſe within five years after they are 


removed. 


Suppoſing this to be a caſus omiſſus out of 
the ſtatute, as the original object of fines 
was to preſerve the peace and quiet of the 
kingdom, by extinguiſhing all dormant 
titles, and as the intention of the 4th Hen. 7. 
was to revive the doctrine of nonclaim, 
that ſtatute ought to be conſtrued in ſuch a 
manner, as to render a fine a good bar to 
every right and claim which was not purſued 
within five years after it accrued, and not to 
allow, in any caſe whatever, the exiſtence 
of a right to reverſe a fine at any indefinite 
period of time. 


Although the ſtatute 4th Len. 7. allows 
infants five years after they have attained 
their full age, to make their claim, yet an 
infant may, if he pleaſes, make his claim be- 
fore he attains his full age. 


If a ſtranger to a fine, who was of ſound 
mind at the time when a fine was levied, be- 
comes nonſane, or is impriſoned, the third 
year after the levying of the fine, and con- 
tinues in that ſituation until five years after 
the proclamations are made, he will not be 

5 barred 


Fines. 


barred by the fine ; but if a ſtranger to a fine 
goes beyond ſea, or takes a huſband within 
three years after the fine, ſhe will be for 
ever barred, if the five years expire before 
ſhe makes her claim, becauſe theſe are vo- 
luntary acts, whereas infanity and impriſon- 


ment are involuntary, 
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If a perſon labours under ſeveral diſabili- Plowd. 375. 

ties. at the ſame time, as if a woman is co- 
vert, under age, of inſane mind, and in pri- 
ſon, at the time when a fine 1s levied, or 
when a right accrues to her, and one or 
more of thoſe diſabilities are removed, ſtil] 
the five years given by the ſtatute will not 
commence, until all her diſabilities are en- 
tirely removed, 
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What Perſons Eſtates and Intereſts are 
not barred by a Fine. 
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Otwithſtanding the great force and ex- 
tenſive effect of a fine, yet there are 

ſome particular perſons, eſtates, and inte- 
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Eccleſiaſtical 


Corporations 


Magdalen 
College caſe. 


Fines. 


reſts, to which its operation does not ex- 
tend. 


Eccleſiaſtical corporations, and in general 
all eccleſiaſtical perſons, who are ſeiſed in 
right of their churches only, and have not 
an abſoiute eſtate in their poſſeſſions, being 
reſtrained from alienation by ſeveral poſitive 
ſtatutes, are not only prohibited trum levy- 
ing fines, but cannot even bar their 1uccel- 
ſors by their nonclaim. 


Thus in the caſe of Magdalen coll, one 
of the points was, whether the 


11 Rep. 78. i 

bp. fellows were bound by a fig 
1 Roll, Rep. nonclaim; and it was reiy! voi, thi the 
41. * 0 * 
a right of the college was not red by the 


fine and nonclaim; for the words of the 
ſtatute 13 Elix. c. 10. which prohnibits all 
eccleſiaſtical corporations from alienation, 


were,“ That all leaſes, gifts, grants, feoff- 


ments, conveyances, or eſtates, to be made, 
* had, or ſuffered, by any maſters and fel- 
lows of any college, &c. ſo that when a fine 
was levied, and no claim was made for five 
years, there was a conveyance permitted and 
ſuffered by the maſters and fellows of the 
college; and it would have been of no ef- 
fe& to have prohibited the maſter and fel- 
lows themſelves from making conveyances 
of their lands, if they were allowed to have 
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a power by their permiſtion and non claim to 
bar their ſucceſſors (4). 


It is laid down by Sir Edward Coke as a 
certain principle, that “ no fine will bar any 
cc eſtate in poſſiſſi on, reverſion, or remainder 
ce which is nut deveſted an] put to a right.“ 


This poſition is however too general, if the 
words deveſted and put to a right, are un- 
derſtood in that fri technical ſenſe which 
the law annexes to them. The word deveſt 
ſign fies nothing more than a mere deprivation 
of the p ſſeſſion (5), but the words, * turned 
6 to a right,“ have a much more extenſive ſig- 
nification, for they mean a deprivation not only 
of the poſſeſſion, but alſo of the right oi pol- 
ſeſſion, ſo that where an eſtate is turned to a 
right the owner has only the jus proprietaiis or 
mere right of property; if therefore Sir Ed- 


i — 


— 


(a) This agrees with the principles of the old law as 
laid down by Bracten; Illud item, ut videtur, obſervari 
deberet de jure et frodo eccliſæ, fi rector clameum non apo- 
ſuerit, quod ecclefiaæ non prejudicatur, cum fungatur vice 
ni noris, non magis quam mi nori ſi cuſtos clameum non ap po- 


ſuerit. Lib. 5. c. 29. ſ. 3. 


(5) Deveſt, deveſtire is contrary to inveſt, for as nv 
tire ſignifies paſeſionem tradere, ſo deveſtire is prfſeJionem 
auferre, Cowell's Dict. 
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ward Coke's poſition be taken ſtrictly it will 
appear not to be ſupported by any authority, 
tor although it be neceſſary that an eſtate be 
deveſted before it can be barred by a fine, yet 
it is by no means neceſſary that an eſtate ſhould 
be turned to a right, 


Thus in the caſe of Sewell and Zouch, when 
Stowell was diſſciſed by Zeuch, his eſtate was 


merely deveſted that is, he had only loſt the 


actual poſſeſſion, but it was not turned to a 


right, for be ſtill continued to have in him 


both the right of poſſeſſion and right of pro- 
perty, and yet all the judges agreed that he 


was barred. 


This caſe and many otbers which will be, 
mentioned in the preſent chapter clearly prove 
the general rule to be—That no eſtate or in- 
tereſt can be baired by a fine, unleſs it is de- 
veſted out of the real owner before the fine is 
levied, ur by the operation of the fine itſelf, 
that is, unleſs the real owner is turned out of 
poſſeſſion of it, and that while he continues in 
poſſeſſion a fine will not affect him. 


Sir Edward Coke himſelf ſeems not to have 
intended any thing more in the paſſage already 
quoted by the words, furned 40 @ right, than 
that the party, having loſt the poſſeſſion, re- 
tained nothing more than a right of entry or 

action, 


| 


- Fines. 


action, © for (ſays he) he who has the eſtate 
ce or intereſt in him, cannot be put to his ac- 
« tion, entry, or claim, for he has that which 


'« the entry, action, or claim would veſt in 


ce him, or give him.“ From which it appears 
that Sir Edward Coke meant only to ſay, that 
no perſon could be barred by a fine unleſs he 
was firſt turned out of poſſeſſion, and had only 


155 


9 Rep. 106. a. 


a right of entry or action left in him, for if a 


perſon continued in poſſeſſion after a fine had 
been levied, be could be under no neceſſity of 
making his claim or bringing his action, be- 
cauſe being ſtill in poſſeſſion, and not diſturbed 
by the fine, he had already all the advantages 
which thoſe remedies could procure him, and 
therefore it would be unneceſſary to purſue 
them. 


It follows from this principle, that a future 


right cannot be barred by a fine, becauſe a per- 
ſon cannot be diſpoſſeſſed of it. 


Thus in Saffyn's caſe, it was agreed that al- 
though a term for years might be barred by a 
fine, if the leſſee were or might have been in 
poſicſſion, yet that as long as a leſſee for years 
had only an intereſſe termini he was not affected 
by a fine, becauſe a man cannot be diſpoſſeſſed 
of an intereſſe termini ; but when his term com- 
menced, and he acquired a 1ight to enter on 
the land, he then had ſuch a preſent eſtate in 

the 
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the land as might be deveſted, and which he 
might reveſt by his entrv, ſo that his nonclaim 
for five years after the commencement of his 


term barred him, becauſe from that time he 


was out of poſſeſſion, 


So in the caſe of Corbet v. Stone, a term for 
years was adjudged not to be barred by a fine, 
becauſe the perſon in whom it was veſted was 
not diſpoſſeſſed of it. 


In the ſame manner the intereſts of tenants 
by ſtatute-merchant, ſtatute-ſtaple, or egit, 


cannot be barred by a fine until they have ex- 


tended the lands, or purſued their rights in 
ſome other manner, for until then they have 
no right to enter on the lands and therefore can- 
not be put out of poſſeſſion. 


Neither a rent, a right of way, nor a com- 
mon, can be barred by a fine, becauſe, being 
merely contingent rights, collateral to or iſſu- 
ing out of ade. they cannot be deveſted; for 
although a perſon who has a rent, right of 
way or common, out of lands, be not in the 
actual enjoyment of them, yet he does not 
ceaſe by non uſer only to have a veſted eſtate 
or intereſt therein, ſo that he ſtill continues to 
be in actual poſſeſſion. 


It ſhould however be obſerved, that a rent 
may be deveſted by a diſſeiſin, and the different 
| modes 
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modes by which a man might be diſſeiſed of a 

rent, are very accurately explained by Littleton, S. 237. to 
becauſe, when he wrote, an affize was, in moſt . 

caſes, the only remedy for the recovery of a 

rent, and it only lay where the party was diſ- 

ſeiſed; but diſſeiſins of incorporeal heredita- 

ments are only at the election and choice of 

the party injured, if for the ſake of more eaſily 

trying the right he 1s pleaſed to ſuppoſe himſelf 

diffeiſe:l, otherwiſe, as there can be no actual 1oRep.g7.a. 
diſpuiſ-ſſion, he cannot be compullively dif. 3 Black. 170. 
ſeited of any incorporeal hereditament. 


| Theſe principles have been confirmed by the 
court of K-ng's Bench, in their determination of 


the following caſe. 


| | In an ejectment for lands in Surry, the jury Mich.23G z. 
| found a verdict for the plaintiff, ſubje& to the Goodright ex 
0 ; Dem. Hare 
| opinion of the court on a caſe which was as +, Board & 


follows, Jones. M. S. 


Lord Bolingbroke being ſeiſed in fee of 
the premiſes in queſtion, by indenture of 
leaſe, dated the iſt March 1765, demiſcd the 
ſame to William Stevens for 21 years, at the 
rent of 110/, which leaſe, by. meſne aſſign- 
ments, became veſted in the defendant Board. 
| Lord Bolingbroke by a bond dated 24th 
July, 1770, with warrant of attorney to con- 

feſs 
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feſs judgment, in tonſideration of 3000 1. he: 
came bound to the leſſre of the plaiatiff in the 
penal ſum of 6000 /. conditioned for the pay- 
ment to her of an annuity of 520 J. during his 
own life; and by indenture of the ſame date, 
Lord Bolingbrote, in conſideration of tic aid 
3000/1. and as a farther ſecurity for the angui- 
ty, demiſed the premiſes in quellion to the 
leſſor of the plaintiff, for ninctiy nine vears, if 
his lordſhip ſhould io long live, at 4 pcpper- 
corn rent, with a proviſo that the leffor of the 
plaintiff ſhouid the next day re-demile the pre- 
miſes to Lord Bo/;nghroke for ninety=tight years 
and eleven months, if he ſhovid to long !ive, 
at the rent of 500“. which was accordingly 


done. 


Lord Bolingbroke, by leaſe and releaſe dated 
the gth and 1oth March, 1773, conveyed the 
premiſes for a fair and valuable conſideration 
to the defendant Jones in fee, who had no 
notice of the annuity granted to the leſſor of 
the plaintiff, 


| Jones being in poſſeſſion levied a fine of the 
premiſes with proclamations, im Trinity term, 


1773, to the uſe of himſelf in fee. 


The annuity was in arrear from the 24th 


January, 1 774, and the ejectment was * 
in Hilary term, 1782. 


Lord 
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the caſes and have no doubt; it appears that 
the leſſor of the plaintiff and the defendant 
Jones are both innocent, Jones is a purchaſer 
for a valuable con: eration, without any no- 
tice of the leſſor of the plaintiff's title; the 
leſſor of the plaintiff is not alledged at any time 
to have known of the conveyance to Jones, 
and there was no circumſtance of notoricty at- 
tending the transfer, to give her ſuch notice, 
for the viſible poſſeſſion continued the ſame 
after the ſale as before it, the leaſe ro William 
Stevens ſubſiſting, and the payment of rent to 
Jones inſtead of Lord Bolingbroke carried with 
it no notoriety In tue country, At the time 
of the conveyance, there was no arrear of in- 
tereſt due to Mrs. Hare, and therefore ſhe had 
no right to come upon the land in any ſhape; 
if ſhe was guilty of /aches afterwards there 
could be no mala fides in it with reſpect to 
Jones, as he is under no diſadvantage from it; 
ſo that it is a queſtion of mere law between two 
innocent parties, whether the right and intereſt 
of the leſſor of the plaintiff is barred by the 
hne and nonclaim. This depends on one clear 
propoſition, which is a general rule of law 
tounded in good ſenſe, and although it be dif- 
ficult to find a rule without an exception, yet 
I know of none to this propoſition. It is laid 
down in 9 Co. Rep. 106. 4a. ** Reſolved, per to- 
tam curiam, that no fine nor warranty ſhall 

bar 


Lord Mansfield. — We have locked into all 
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&« bar any eſtate in poſſeſſion, reverſion, or re- 
* mainder, which is not deveſted and put to a 
&« right.” This general rule is illuſtrated and 
applied to ſeveral caſes throughout the books, 
and hence it follows that no collateral intereſt 
can be ba: red by a fine, as a rent-charge, a right 
of common, &c. and the authority cited from 
Carter 24, that a rent-charge may be barred by 
a fine is totally miſtaken, for, on looking into 
it, it appears to be thus, the owner of a rent- 
charge levied a fine of the land, the queſtion 
was, whether the rent-charge paſſed by the 
fine, and a diſtinction was taken between a 
fine's operating as a grant or as a bar, Here 
the fine operated as a grant, and not as a bar; 
the rule is univerſal, that a rent-charge in a 
third perſon is not barred by a fine and non- 
claim. Hence, the partics to a fine, or one of 
them, muſt be in of a ſeiſin or poſſeſſion adverſe 
to that intereſt which is to be barred, for if it 
be conſiſtent with i, the fine does not deveſt 
it, and therefore is no bar : now at the time of 
the conveyance to Jones in 1773, Lord Boling- 
broke had no adverſe poſſeſſion, he had paid all 
arrears, and as the leſſor of the plaintiff had no 
right to come on the land but for arrears, ſhe 
had then no title in her. At the time when 
the fine was levied there was an atrear of a 
year and a half due, but the leſſor of the plain- 
tiff was not bound to reſort to the lands for 
her remedy, ſhe had other ſecurities; beſides, ſhe 

could 
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could not enter on the lands, the leſſee for years 
being in poſſeſſion; all ſhe could do was by 
notice to the tenant under the ſtatute 4 and 
5. Ann. c. 16. which makes attornment unne- 
ceſſary, either to diſtrain or bring an action for 
the rent. In every ſhape it is moſt clear that 
the leſſor of the plaintiff's intereſt was not de- 
veſted or turned to a right, and therefore that 
it remained after the fine juſt as it did before. 
Judgment was given for the leſſor of the 
plaintiff. 


No remainder or reverſion expectant on an 
eſtate tail can be barred by a fine, unleſs the 
eſtate tail is diſcontinued, becauſe until then 
no eſtate is deveſted, ſo that the perſons in re- 
mainder and reverſion continue to be ſeiſed of 
their reſpective eſtates, and therefore are not 
affected by the fine. 


Thus where Lord Cheney being tenant in tail, 
with remainder in tail to John Cheney, Lord 
Cbeney conveyed the premiſes by bargain and 
ſale inrolled, to William Higham and die heirs, 
by force whereof he entered and was ſeiſed, 
and in a year afterwards he levicd a fine with 
proclamations to the ſaid Higham and his heirs, 
with general warranty; Lord Cheney died with- 
out iflue, and Jobn Cheney, the remainder-man 
in tail, entered upon the ſaid premiſes; the 

queſtion 
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queſtion was, whether his entry was lawful 
or not. 


It was reſolved that the entry of John Cheney 
was not taken away by the fine, becaule it did 
not diſcontinue the eſtate tail, but only ope- 
rated as a confirmation of the eſtate of the 
bargainee, which was originally determinable 
on the death of the tenant in tail, where. 
as the fine confirmed it as long as the tenant 
in tail had heirs of his body. It was agreed 
that if the fine had been levied before the bar- 
gain and ſale was executed, it would have diſ- 
continued the eſtate tail, and deveſted the re- 
mainder and reverſion, by which means the 
entry of John Cheney would have been taken 
away; but the eſtate tail not being diſconti- 
nued, the remainder was not deveſted or turned 
to a right, ſo that John Cheney (till continued in 
poſſeſſion of it, and therefore the fine was no 
bar to him, nor was he under the neceſſity of 
making his claim within five years after his 
title accrued, but might enter at any indefinite 


period of time (c). 


If a tenant in tail conveys his eſtate by leaſe 


and releaſe, and covenants in the releaſe to 


levy a fine, which is done accordingly, in that 


(c) A fine levied of a thing lying in grant does no: 


work a diſcontinuance. 1 1. 332. C. 
calc 
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eaſe the leaſe, and releaſe, and fine, will operate 
as one aſſurance, and will therefore diſcontinue 


the eſtate tail. 


Thus where tenant in tail male, with re— 
mainder over in fee, in conſideration of a mar- 
riage, conveyed his eſtate-tail by leaſe and re- 
leaſe to traſtees and their heirs, to ſeveral uſes, 
and in the releaſe he covenanted to levy a fine 
to the ſame uſes. The marriage tock effect, 
and the tenant in tail levied a fine purſuant to 
his covenant, 


On the death of the tenant in tail without 
iſſue, the remainder-man in fee made an actual 
entry upon the lands to avoid the fine, and then 
brought his ejectment. 


The queſtion was whether the plaintiff could 


maintain an ejectment. 


It was contended that an ejectment might be 
maintained, unleſs a diſcontinuance could be 
proved, that from the authority of Seymour's 
caſe, the fine did not operate as a dilcontinu- 
ance becauſe it paſſed no frec hold, the freehold 
having been conveyed by the leaſe and releaſe 
before the fine was levied, which therefore only 
operated as a confirmation of the preceding 
eltate. 


But the court of King's Bench were unani- 
mouſly of opinion that the leaſe and teleaſe, 
O and 
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and fine, operated as one aſſurance, and de- 
veſted the remainder in fee, ſo that the plain- 
tiff could not maintain his ejectment, but was 
put to his formedon, becauſe the operation of 
the deeds and fine ought not to be divided and 
conſidered diſtinctly, as that would defeat the 
intenticn of the parties, and overturn a great 
number of family ſettlements; that the deeds 
of leale and releale were incompleat until the 
fine was Jevied, and only operated as a declara- 
tion of the uſes of the fine, ſo that the eſtate- 
tail paſſed by the fine. That this caſe was 
quite different from Seymour's, for in that caſe 
Lord Cheney did not levy the fine until a 
year after the bargain and ſale was inrolled, 
and it was exprelsly found by the ver- 
dict that the bargainee entered and was ſeiſed 
by ſorce of the bargain and ſale only, ſo that 
the bargain and ſale was totally unconnected 
with the line, nor did it appear that any fine 
was intended to be levied at the time when the 
bargain and ſale was executed. 


A power collateral to the land which is not 
joined with an intereſt, cannot be deſtroyed by 
a fine levied by the perſon to whom the power 
is reſerved, becaule it is conſidered in the light 
of a bare authority which cannot be relealed or 
deveſted. 


Thus it is ſaid by Lord Chief Juſtice Popbam 
in Dizges's caſe, that if a feoffment was made 
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to J. in fee to divers uſes, with a proviſo, 
that it ſhould be lawful for B. to revoke the 
uſes; B. could not in that caſe releaſe his 


power, nor extinguiſh it by a fine, becauſe it 


was a collateral power, for the land did not 
move from him, nor ſhould the party have 
been in by him, if he had executed the 
power: 


It follows from the ſame principle, that a 
collateral power cannot be barred by the fine 
of a ſtranger. 


Thus where a perſon, by a proviſo in his mar- 
riage-ſetrlement, gave his wife a power to diſpoſe 
of 1091. to ſuch perſons as ſhe ſhould appoint, to 
be paid within one year after his deceaſe, and in 
default of payment, one Fohn Moreton was 
empowered ro make a leaſe of certain lands to 
raiſe that ſum; the wite, in a year after the 
death of her huſband, made an appointment 


of this ſum, but it was not paid; the heir of 


the huſband levied a fine of the land, and five 
years paſſed, and afterwards the appointees of 


the 100 J. brought their bill to be paid that 
ſum, 


Lord Hardwicke obſerved, that although by 
the ſeveral ſtatutes relating to fines, all right, 
claim, and intereſt which ſtrangers had, were 

| 02 barred 
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barred by a fine, yet that ſuch a ſtranger as 
Jobn Moreton, who had no intereſt, but only 
a bare naked power, and who could not have 
made an entry, was not affected by it. 


When fines became common aſſurances of 
lands, the judges would no more allow a fine to 
develt the intereſt cf the King, than any other 
conveyance, bur preſerved the King's remainder 
orreverſion, although they allowed the fine to be 
a good bar to the eſtate- tail on which the King's 
remainder or reverſion depended, for other- 
wiſe an eltate-tail, with a remainder or reverſion 
in his Majeſty, would have been unalienable; 
and if a fine was levied of an eſtate of this 
kind, it only paſſed a baſe fee, determinable on 
failure of heirs of the body of the tenant in tail; 
but it was enacted by a clauſe in the ſtatute 
32 Hen. 8. c. 36. . 4. that that ſtatute 
* ſhould not extend to any fine which was le- 
* vied of lands, &c. given to the perſons le- 
« vying the ſame, or to any of their anceſtors 
«in tail, whereof the reverſion was in the 
* crown,” and by the ſtatute 34 and 35 Hen. 8. 
c. 20. It was enacted, that no feigned re- 
& covery ſuffered by any tenant in tail, of lands 
« whereof the reverſion or remainder ſhould 
be in the King, ſhould bind or conclude the 
b heirs in tail, but the ſaid heirs in tail might 
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© enter and enjoy the lands, the ſaid recovery 
« or any ather thing or things thereafter to be 
« had, done, or ſuffered to the contrary not- 
« withſtanding.” ; 


The object and intention of theſe acts was 
to perpetuate in families, thoſe eſtates which 
were given or procured to be given to them 
by the crown, as a reward for ſome eminent 
ſervices, that they might be a perpetual teſ- 
timony of the munificence of the crown, and 
an inducement to thoſe families to perſevere in 
that loyalty which was the original cauſe of the 
gift: ſo that now whenever a perſon is tenant 
in tail of the gift of the crown, and the ul- 
timate reverſion in fee continues veſted in the 
crown, neither a fine or recovery, levied or 
ſuffered of ſuch eſtate-tail, will bar the iſſue in 
tail, the remainder-men, or the reverſion which 
is veſted in the crown. 


Sir Edward Cote has obſerved, tliat in the 
conſtruction of theſe ſtatutes, the judges have 
laid down the ten following rules: 


« Firſt, That the eſtate- tail muſt be created 

* by a King, and not by any ſubject, albeit 
* the King be his heir to the reverſion, for the 
** preamble ſpeaks of gifts made to ſubjects, 
and none can have ſubjects but the King; 
O3 and 
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* and alſo in the preamble it is ſaid (for ſervice 
* done to the Kings of the realm) affd the body 
* of the act referreth to the preamble, and there- 
© fore if the Duke of Lancaſter had made a 
gift in tail, and the reverſion deſcended to the 
„King, yet was not that eſtate-tail reſtrained 
« by that ſtatute, and ſo of the like.” 


&« Secondly, If the King grant over the rever- 
ſton, then a recovery ſuffered will bar the 
ellate-tail, becauſe the King had no reverſion 
at the time of the recovery.” 


o 


* 


c 


La 


4 


Aa 


% Th:roly, If the King make a gift in tail, 
the remainder in tail, or grant the reverſion 
ein tail keeping the reverſion in the crown, a 
* recovery againſt tenant in tail in poſſeſſion, 
** ſhall neither bar the eſtate-tail in poſſeſſion 
by the expreſs purview of the ſtatute, nor, by 
* conſequence, the eſtate in remainder or rever- 
„ fjon, for that the reverſion or remainder 
* cannot be barred, but where the eſtate-tail 
in poſſeſſion, is barred.” 


* Pourthly, If a ſubject make 3 gift in tail, 
the remainder to the King in fee, albeit the 
* words of the ſtatute be (whereof the rever- 


 * ſton or remainder of the fame, Sc.) yet 


** iceing the eſtate in tail was not created by 
a King as hath been ſaid, the eſtate- tail may 
de barred by a common recovery,” 


Fifthiy, 


Fines. 


&« Fifihly, If Prince Henry, ſon of Henry the 
<« ſeventh, had made a gift in tail, the remain- 
© (er to Henry the Seventh in fee, which re- 
* mainder, by the death of Henry the Seventh, 
© had deſcended to Henry the Eighth, fo as he 
* had the remainder by deſcent, yet might te- 
s nant in tail, for the cauſe aforeſaid, bar the 
« eſtate-tail by a common recovery.” 


ce Sixthly, The word (remainder) in the ſta- 
© ture is no vain word, for the words of the 
e preamble be, the King hath given or granted, 
* or otherwiſe provided to his ſervants and 
ſubjects. The word (reverſion) in the body 
« of the act, hath reference to theſe words, 
* given or granted) and (remainder) hath re- 
* ference to theſe words (otherwile provided) 
*as if the King, in conſideration of money, 
* or of aſſurance of land, or for other con- 
* ſideration by way of proviſion, procure a ſub- 
jet, by deed indented and inrolled, to make 
*a gift in tail to one of his ſervants and ſub- 
e jects, for recompence of ſervice or other con- 
* ſideration, the remainder to the King in fee, 
Hand all this appear of record; this is a good 
*« proviſion within the ſtatute, and the tenant 
* 1n tail cannot by a common recovery bar 
e the eſtate-tail; ſo it is if the remainder be 
limited to the king in tail; but if the re- 
O 4 * mainder 
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„ mainder be limited to the king ſor years or 


for lite, that is no ſuch remainder as it is in- 
* tended by the ſtatute, becauſe it is of no 
* remainder of continuance, as it ought to be, 
* as it appeaieth by the preamble, and it 
* cught to have ſome affinity with a reverſion, 
% whcrewith it is joined.“ 


&« Seventhly, Where a common recovery can- 


© not bar the eſtate-tail by force of the ſaid 
te ſtatute, there a fine levied in fee, in tail, for 
lives, or years, with proclamations according 
te to the {tatutes, ſhall not bar the eſtate-tail, or 
* the iſſue in tail where the reverſion or re- 
© mainder is in the King as is aforeſaid by 
«reaſon of theſe words in the ſaid act (the ſaid 
% recovery or any other thing or things here- 
& after to be had, done or ſuffered, up or againſt 
« any ſuch tenant in tail to the contrary not- 
« withitanding) which words include a fine 
„ levied by ſuch a donee, and reſtraineth the 
* ſamg.”” 


« Eightbly, But where a common recovery 
* ſhall bar the eſtate-tail, notwithſtanding that 
« ſtatute, there a fine with proclamation ſhall 
* bar the ſame alſo,” 


« Ninibly, Where the ſaid latter words of 
de the ſtatute be (had done or ſuffered by 
| or 
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& or againſt any ſuch tenant in tail) the ſenſe 
© and conſtruction is, where tenant in tail is 
« party or privy to the act, be it by doing 


or ſuffering that which ſhould work the bar, 


« and not by mere permiſſion, he being 3 
e ſtranger to the act, as if tenant in tail of 
« the gift of the King, the reverſion to the 
« King expectant, is diſſeiſed, and the diſ- 
« ſeiſor levy a fine and five years pals, this 
« ſhall bar the eſtate tail (a); and ſo if a 
% collateral anceſtor of the donee releaſe with 
« warranty, and the donee ſuffer the warranty 
% to deicend without any entry made in the 
„life of the anceſtor, this ſhall bind the 
« tenant in tail, becauſe he is not party or 
e privy to any act, either done or ſuffered by 
or againſt him.“ 


“ Tenthly, Albeit, the preamble of the ſta- 


„ tute excend only to gifts in tail, made 
„by the kings of England before the act, 


(a) The only authority quoted by Sir Edward Cole, 
in ſupport of this poſition, is the caſe of Stratſeld v. 
Dover. Trin. 39 Eliz. which is reported in 1 Cro. 595, 
G12, but no judgment was given on this point, and 
Juſtice Walmſley obſerved, that if ſuch a doctrine were 
admitted, it would be a common miſchief, for then te- 
nants in tail of the gift of the crown might get them- 
ſelves diſſeiſed, in which caſe a fine levied by the diſſeiſor 
would bar the iſſue, Vide 1 Sid. 166. 1 Roll. Rep. 171, 
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* (viz. hath given and granted, Sc.) and the 
« body of the act reterreth ro the pre- 
% amble (viz. that no ſuch feigned recovery 
< hereafter to be had againſt ſuch tenant in 
detail) ſo as this word (ſuch) may ſecm to 
% couple the body and the preamble together, 
yet in this caſe (ſuch) ſhall be taken for 
* ſuch in equal miſchief, or in like caſe; and 
by divers parts of the act, it appeareth that 
the makers of the at intended to extend it 
« to future gifts, and ſo is the law taken at 


* this day without queſtion.” 


As thele ſtarutes deprive tenants in tail of 
the gift of the crown of all power of alicn- 
ation, the judges have conrued them ſtrictly; 
and it is obſervable that an eftate-rail of this 
Kind is now the only perpetuity which can 
peſſibly be created. 


it was formerly uſual for perſons who were 
iciled of eltates-rail of this kind, to procure 
the conſent of the crown to alienate them, 
which was commonly effected in this manner; 
the crown conveyed the reverſion to a ſubject, 
either in truſt for itſelf, or for the tenant in 
rail, by which means a fine or recovery was 
a good bar of the eſtate-tail, according to 
the ſecond rule laid down by Sir Edward 
Coke. 


| A" 
Thus 


Fines. 


Thus it was held by all the judges, that 
if the King made a gift in tail, reſerving the 
reverſion to himſelf, and afterwards permit- 
ted the tenant in tail to ſuffer a common re- 
covery, by granting the reverſion to a ſtran- 
ger, in truſt, to reconvey it after the reco- 
very was ſuffered, it would bar both the 
eſtate-tail and the reverſion, becauſe the re- 
verſion was once ſevered from the crown, by 
which means the privity of eſtate was deſtroy- 
ed; for the intention of the ſtatute was only to 
reſtrain common recoveries, where the rever- 
ſion always continued in the crown without 
any alteration. 


Since the ſtatute 1 Ann. ft. 1. c. 7. 5 5. 
this mode of evading theſe acts is effectually 
prevented, the crown being reſtrained by that 
ſtatute from alienating its poſſeſſions for a 
greater eſtate than three lives, or twenty-one 
years. 


No alteration in the limitations of an 
eſtate-tail, whereof the reverſion continues 
In the crown, will enable the tenant in tail to 
bar his iſſue or the reverſion, 


Thus in the caſe of the Earl of Derby, one 
of the queſtions was, whether an eſtate-tail, 


Eyton and Price, T. Raym. 260. Pollext. 491. 
J. Jones 237. 
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granted by Richard 3. to the Derby family, 
as a reward for ſervices, which by a private 
act of the 4th Jac. 1. was limited to the 
heirs-male of that family, in a different man- 
ner from that in which it had been limited 
by the letters-patent, the reverſion ſtill con- 
tinuing in the crown, was within the protec- 
tion of theſe ſtatutes? and the majority of 


the judges in the Exchequer chamber were 


of opinion, that, notwithſtanding the altera- 
tions made by the private act of parliament, 
as they were all within the compaſs of the 
old intail, and as the reverſion ſtill continu- 
ed in the crown, the eſtate was within the 
protection of the 34th and 35th Hen. 8. 


If a. perſon conveys lands to the crown, 
with an intent that the crown ſhould recon- 
vey them to the ſame perſon in tail, reſerv- 
ing the ultimate reverſion to the crown, ſuch 
an eſtate-tail will not be within the protec- 
tion of theſe ſtatutes. 


Thus where William Earl of Derby con- 
veyed lands to truſtees, to the intent they 
ſhould convey the ſame to Queen Elizabeth, 
her heirs and ſucceſſors, that the Earl of Derby 
might accept of a grant from the crown of 
the ſame lands, to him and the heirs-male of 
his body, leaving the ultimate reverſion in 


the crown, which was accordingly done. 
It 


| 
| 


Fines. 


It was determined, that this eſtate-tail 
was not within the protection of thoſe ſta- 
tutes, it being a fraudulent contrivance ts 


create a perpetuity. 


No eſtate-tail granted by the crown, will 
fall under the protection of theſe ſtatutes, 
unleſs the grant appears to have been made 


25 2 reward for ſervices. 


Thus where it was found by verdict, that 
William Dexter, being ſciſed in fee, enfeoffed 
Fleury Earl of Derby, who was afterwards 
Henry the 4th, and his heirs for ever; that 
Henry 4th when King, by letters- patent 
under the ſeal of the dutchy of Lancaſter, 
reciting, that Margaret, the grand- daughter 
and heir of WÄilliam Dexter, had repreſented, 
that Dexter was dead, and that the manor 
remained in the hands of the crown, and re- 
citing, that the King was willing to do that 
which law and equity, good faith and con- 
icience required, his Majeſty granted the 
manor to one Milton, and Margaret his wife, 
in tail, with remainder to the King and his 
heirs, 


The queſtion was, whether this grant was 
within the protection of the 34th and 35th 
Henry 8. 


The 
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The court of King's Bench was of opinion, 
that the grant was neither a gif? nor a reward 


for ſervices, but was made as an act of juſ- 


tice, in execution of ſome ſecret truſt or con- 
fidence, and therefore that it was not within 
the preamble, or the enacting part of that 
ſtatute. 


It was determined by the Houſe of Lords, 
in the caſe of Lloyd v. Carew, that a ſpring- 
ing or contingent uſe was not barred by a 
fine levied of the eſtate out of which ſuch 
ſpringing or contingent uſe was to ariſe, 


In the caſe of the Lord Viſcount Purbeck, it 
was debated in the Houſe of Lords, whether 
a fine levied to the King by a Peer of his 


title of honour, could bar and extinguiſh ſuch 
title. 


The Houſe of Lords, after long debate, 
and having heard his Majeſty's Attorney- 
general, were unanimouſly of opinion, that 
a fine levied to the King, did not bar a 
title of honour, or the. right of any perſon 


claiming ſuch title, under the perſon who 
levied the fine, 


CHAP- 


Fines. 


CHAPTES ( 


Of the Operation of a Fine as a Releaſe, 


Confirmation, and Eſtoppel. 


II E operation of a fine frequently de- 

pends on the particular ſituation of the 
cognizor, reſpecting the property of which 
it is levied. 


Thus if one joint-tenant levies a fine to 
his companion, it will operate by way of 
releaſe, 


bn Stile, and Suſan, a ſeme- ſole, were 
joint-tenants for life, S πj an married, and ſhe 
and her huſband granted by fine to John 
S!ile, tenementa predicta et totum et quicquid 
habent pro termino vite predifte Suſan, &c, 
The queſtion was, whether this fine ſhould 
enure by way of a grant or of a releaſe, and 
it was reſolved, that the fine ſhould enure 
by way of releaſe. 


A fine alſo ſometimes operates as a con- 
ſirmation of a former eftate, which was be- 
fore defeazible. 


Thus if a tenant in tail bargains and ſells 
his eſtate- tail in fee, and then levies a fine to 
the 
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1 Abr, Eq. 
257. 


Holbeach v. 


Sambeach. 
Winch. 102. 


A fine levied 
by a tenant in 
tail, lets in 
the reverſions 
in fee, and 
makes it li- 
able to for- 
mer incum- 
brances. 


Fines. 


the bargainee, the fine will operate as a con- 
firmation of the eſtate which paſſed by the 
bargain and ſale. 


So if a tenant in tail confeſſes a judgment, 
makes a mortgage, or incumbers his eſtate 
in any other manner, and afterwards levies a 
fine, it will operate as a confirmation of all 
his prior charges and incumbrances. 


If a tenant for life, and the remainder-man 
in tail, join in a grant of a rent charge in 
fee out of the land, and afterwards join in 
levying a fine to any other perſon, the rent 
which was before determinable will be con- 
firmed by the fine. 


The operation of a fine, levied by a te- 
nant in tail, who has the immediate reverſion 
in fee in himſelf, is to merge the eſtate-tail, 
and bring the reverſion in fec into immediate 
poſſeſſion, by which means it will become 
liable to the incumbrances of all thoſe who 
were ſeiſed of it. So that if a tenant in tail, 
with the immedate reverſion in fee to him- 
ſelf, makes a leaſe, acknowledges a judg- 
ment, or incumbers his eſtate in any other 
manner, and his heir levies a fine, it will 
operate as a confirmation of the leaſe or judg- 
ment, 


Thus 


Fines. 


Thus where a perſon who was tenant in 
tail, with remainder to himſelf in fee, made 
2leaſe to commence in futuro, and died be- 
fore the time when it was to commence, 
leaving iſſue a ſon, who ſome time after the 
death of his father, and before the com- 
mencement of the leaſe, levied a fine. 


It was agreed by the whole court, that the 
remainder in fee was chargeable with the 
leaſe, and that it would have been a good 
charge on the remainder in fee, in cafe the 
renant in tail had died without iſſue. —It was 
alſo held, that the eſtate- tail was extinct by 
the fine, as much as if the tenant in tail had 
died without iſſue. — . Becaule two eſtates 
in fee immediately expectant one upon an- 
other, cannot ſubſiſt in the ſame perſon.— 
2d. Becauſe by the ſtatute 32d en. 8. a fine 
is declared to be a bar and diſcharge of the 
eſtate- tail. 34. Becauſe the ſtatute of Ve- 
minſter the ſecond having made eſtates-tail a 
kind of particular eſtate, when the protection 
of that ſtatute is taken away by the fine, they 
are, like all particular eſtates, ſubject to 
merger and extinguiſhment, when united 
with the abſolute fee. 


This doctrine is farther confirmed by the 
following caſe: - Charles Lord Shelburne, be- 
ing tenant in tail- male of the lands in queſ- 

2 tion, 
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tion, with remainder to his brother Henry in 
tail- male, remainder to his own right heirs, 
demiſed them for three lives, with cove- 
nants for perpetual renewal. Charles Lord 
Shelburne died without iſſue, by which means 
his brother Heary became entitled to an eſtate 
in tail-male in the premiſes, with the rever- 
fion in fee in himſelf. 


In the year 2697, Henry Earl of Shelburne 
levied a fine of the premiſes, and the leſſees 
having claimed a renewal on the death of 
fome of the lives, Henry Lord Shelburne re- 
fuſed to renew, alledging, that as his brother 
Charles was only tenant in tail when he made 
thoſe leaſes, he had no power to bind the in- 
heritance. 


The court of Exchequer in Ireland de- 
creed, that Henry Lord Shelburne ſhould re- 
new thoſe leaies; and on an appeal to the 
Houſe of Lords, the following queſtion was 
put to the judges : 


Whether, by the fine levied by the appel- 


lant, the Earl of Shelburne, in Eafter term in 


1697, the reverſion in fee of the eſtate in 
queſtion was let in, ſubject to the leaſes in 
queſtion made by Charles Lord Shelburne, and 
the covenants for perpetual renewal ? 


The 


Fines. 
The Lord Chief Juſtice of the King's 


Bench having delivered the unanimous opi- 
nion of the judges to this effect, viz. © That 
© the leaſes for lives then in being were good 
c and effectual, as being ſerved out of the 
ce reverſion in fee, which Lord Charles had 
„ when he made them, and which was then 
« in Lord Henry; and that the covenants for 
« renewal were binding on Lord enn, as a 
ce lien on the ſame reverſion, which he had 
et in by barring, diſcharging, and extin- 
« gutſhing his eſtate-rail.” The decree was 
affirmed. 


A fine is an aſſurance of ſo high a nature, 
that every perſon who is a party to it and his 
heirs, are thereby concluded from ever atter- 
wards averring any thing againſt it, which 
is called operating as an eſtoppel. 


Thus if two perſons are ſeiſed in fee, and 
a ſtranger levies a fine to them, and to the 
heirs of one of them, the other will be there- 
by eſtopped from claiming any thing more 
than an eftate for life in the lands; ſo it a 
fine be levied by a perſon who has no eſtate 
in the lands, although it will be void as to 
ſtrangers, vet it will bind the parties by 
elfoppel. 
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A contingent remainder may, before it 
veits, be barred by a fine, which will operate 
as an eſtoppel, ſo as to bind the intereſt 
which may afterwards accrue by the contin- 


gency. 


Thus where 4. made a feoffment to the 
uſe of himſelf for life, and after the death of 
himſelf and M. his wife, to the uſe of B. his 
eldeit fon for life, and after the death of 4. 
M. and B. to the uſe of B. and the heirs- 
males of his body; and for default of ſuch 
iſſue, to the uſe of the right heirs of B, —B. 
had iſſue a daughter, and then by fine and 
deed granted the premiſes to D. for five 
hundred years, to commence after the death 
of 4. B. dicd, M. died, and 4. ſurvived. 
It was held, that the eſtate limited to B. was 
a contingent remainder, for the particular 
eſtate was only for the life of 4. whereas 
B.'s eſtate was not to commence until after 
the death of A. and M. and although B. le- 
vied the ſine for five hundred years, and died 
before the contingency happened on which 
his remainder was to ariſe, yet, when the 
contingency did happen, his heir was bound 
by the fine, and the term for five hundred 
years, limited by the deed to D. took place; 
for it was agreed, that the contingent re- 
mainder deſcended to his heir, that the fine 
operated from the beginning by concluſton, 


and 


Fines. 


and although it paſſed no intereſt, yet that 
it ſhould operate as an eſtoppel, and bind 
the heir. 


So where lands were deviſed to A. and C. 
and the ſurvivor of them, and rhe heirs of 
ſuch ſurvivor, in truſt to ſell, the eſtate was 
decreed to be ſold ; and it being referred to 
a maſter to ſee whether the parties could 
make good a title, the maſter reported, that 
the parties could not make a good title, 
there being no fee-ſimple in the truſtees ; 
for the remainder in fee was contingent, it 
being uncertain which of the two truſtees 
would be the ſurvivor.— Exceptions being 
taken to the maſter's report, the Lord Chan- 
cellor held, that the truſtees, by levying a 
fine, could make a good title by eſtoppel to 
a purchaſer ; and his Lordſhip cited the caſe 
of Meale v. Lower, where a fine was adjudg- 
ed to paſs an eſtate not veſted by way of 
eſtoppel, and to convey an intereſt which 
accrued afterwards, 


P 3 C HA P- 


113 


Vick v. Ed. 
wards. 

3 Þ. Will. 
372+ 

Vide Fearng, 
283. 


— — . - 
5 A PO” < , * 2 2 - S — 
— — — "I 


— 


. 
'S 
th. 
= 


r 2K . - = 


— TO 


* 


2 


Writ of error. 


—_ 


2 Bacon Ab. 
187, 


1 Inft. 280. a. 
6 Blackſt. 
406. 


Vide ante, 
. 


Fines. 


CHAPTERS £AF. 


How Fines may be reverſed and avoided, 


FINE being conſidered as a judgment 
given in a court of record, can only be 
reverſed by a writ of error, which is a com- 
miſſion to judges of a ſuperior court, au- 
thorizing them to ex mine the record upon 
which a judgment was given, and on fuch ex- 


3 


amination to affirm or reverſe the ſame ac- 


cording to law. 


During the term in which a judicial act is 
done, the record may however be amended or 
invalidated without a writ of error, becauſe 
during the term the record is in the breaſt of 
the court, and the rolls are alterable at the Giſ- 
cretion of the judges; and now the courts of 
jultice will allow amendments to be made at 
any time while the ſuit is depending, not- 
withſtanding the record be made up and the 
term be palt, for they now conſider the pro- 
ceedings as in eri until the judgment is given, 
ſo that a fine may now be amended or invali- 
dated at any time during the term in which it 
is levied, by an application to the court of 
Common Picas. 

A writ 


I „5 


| 
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Fines. 


A writ of error is properly ſpeaking a pro- 
ceeding in the nature of an appeal, and there- 
fore muſt be brought in a ſuperior court, ſo 


that a writ of error to reverſe a fine is uſually 


brought in the court of King's Bench, becauſe 
that court has an appellant juriſdiction over the 
court of Common Pleas : But where the error 
aſſigned in a judgment does not arife from any 
fault in the court, but from ſome defect in the 
execution of t'e proceſs, or ſome matter of 
fact, the writ of error may be b1r04ghr in the ſame 
court in which the judgment was given, ſo that 
in ſome caſes a writ of error to teverſe a Hane 
may be brought in the court of Common 
Pleas, 


With reſpect to the perſons who may bring a 
writ of error, it ſhould be premiſed, that no 
perſon has a right to reverſe a ſine, unleſs he can 
ſhew that upon ſuch reverſal he will be intitled 
to the land; for the courts of law will not 
turn out the preſent tenant unleſs the demand- 
ant can make out a clear title, poſſeſſion al- 
ways carrying with it the preſumption of a 
good title, until the right owner appears: Be- 
ſides, if the perſon who demands the reverſal of 
the fine, cannot prove that he has a title to 
the lands of which the fine was levied, it fol- 
lows that he is not affected by it, and it would 
be trifling with courts of juſtice for a perſon to 
ſeek relief who cannot make it appear that he 
has received an injury. 

P 4 Thus 
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Thus if a tenant in tail female levies a fine, 
which happens to be erroneous, and dies, leav- 
ing a ſon and a daughter; the daughter, and 
not the ſon, will be intitled to a writ of error 
to reverſe it, becauſe ſhe is the perſon to whom 
the land ought to have deſcended. 


In a writ of error to reverſe a fine, it is not 
however requiſite that ihe perion who brings 
the writ ſhould ſhew his title, unleſs it be in a 
ipecial caſc, varying from the common courle, 
as where a writ of error is brought by a ſpecial 
heir in tail, or a pe:ſon in remainder. 


No perſon can have a writ of error to reverſe 
a fie who took any citate by it: Becauſe no 
recoveror can biing a writ of error to defeat a 
record by which he himſelf has recovered, for 
ths judgment in a writ of error is to avoid that 
Which the plaintiff has loſt. 


It follows from this principle, that in a fine 
fur done grant & render, the cognizor cannot al- 
tign errer in the grant and render, by which he 
himiclt took an eſtate, 


A perſun may bar himſelf from bringing a 
writ ot error in leveral ways. 


Thus, if a man releaſes all his right to, or 
makes a icofiment of the land whereof a fine 
| Was 


Fines. 


was levied, he will be thereby barred from 
bringing a writ of error, becauſe by his releaſe 
or feoffment he has tor ever excluded himſelf 


from the land, and no perſon can have a writ: 


of error who is not intitled to the land. 


But if a perſon releaſes his right, or makes 
a feoffment of a part of the land only, he may 
ſtill reverſe the fine as to the remainder, 


If an infant brings a writ of error to reverſe 
a fine levied by him during his infancy, and on 
inſpection his nonage is recorded by the court, 
but before the fine is reveried he levies another 
fine, the ſecond fine will prevent him from re- 
verſing the firſt, becauſe the ſecond fine having 
entirely barred him of all right ro the lands, 
muſt alſo deprive him of all the remedies which 
reſtore him to them, 


In a writ of error to reverſe a fine, the de- 
fendant cannot plead the ſame fine which is at- 
tempted to be reverſed and five years nonclaim, 
in bar of the writ of error; quia non valet ex- 
ceptis iſtius rei cujus petitur diſſolutio, 


A common recovery will bar the iſſue in 
tail from bringing a writ of error to reverſe an 
erroneous fine, becauſe the eſtate tail being 
barred by the recovery, the iſſue in tail has no 
title to the land, 
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Roll. Rep. 7. A wriit of error to reverſe a fine muſt be 
| brought againſt one of thoſe who were parties 
| or privies to it, and not againſt the tenant of 
| | the land only: But the court will not reverſe a 
: 
| 


1 Salk. 339. fine unleſs a ſcire facias is returned againſt the 
perſons who are then in poſſcſſion, for the cog- 
a nizees of a fine are frequently nothing more 
than truſtees, and have no beneficial intereſt in 
the lands, 


/ 1 Roll. Ab. Nothing can be aſſigned for error 1n a fine 

| 757. which contradicts the record, becauſe the re- 
Ante, p. 25. "IF , 

{ cords of a court of juſtice are of ſo great credit, 

{| that they can only be defeated by matters of 

| equal notoriety with themſelves, and therefore 


although the circumſtances aſſigned for error 
i} ſhould be proved by witneſſes of the greateſt 
credit, yet ſuch evidence cannot be admitted. 


| Dew. By. b. Thus it cannot be averred that the cognizor 
| x Koll. Ab. of a fine died before the eff: of the writ of de- 
| 757 dimus polteſtablem, becauſe that contradicts the 
| record, in which it is expreſsly ſtated, that | 
| when the commiſſioners took the acknowledg- | 
It 


| ment of the ne, they were authorized to do it | 
| by a writ of dedimus poleſtatem. | 
| 
| 


| So where a fine was acknowledged before 

# 1 Roll. Ab. a g | 

|# 757. R. M. one of the juſtices of the Common Pleas, | 
5 and afterwards a writ of dedimus poteflatem was 

| directed to Sir R. M. he having been made a 

knight 


. 
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knight after the fine was acknowledged, who 


returned it with his name and title, and this 
circumſtance was aſſigned for error; but it was 


not allowed, becauſe it contradicted the record, 


by which it appeared that the writ of dedimus po- 
teſtatem was directed to Sir R. M. who by vir- 
tue thereof took the acknowledgment, 


It is ſaid by Sir Edward Coke and others, 
that if there be tenant for life, remainder in fee 
to an infant, and they both join in levying a 
fine, which is afterwards reverſed by the per- 
ſon in remainder on account of his infancy, yet 
that the cognizee ſhall have the lands during 
the lite of the tenant for life. But in the caſe 
of Zeuch v. Thompſon it was ad judged that al- 
though a fine might be reverſed as to part of 
the lands, and remain good as to the reſidue, 
yet that a fine could not be reverſed in toto as 
to one perſon, and remain good in toto as to 
another. 


The manner of reverſing fines differs from 
that which is obſerved in reverſing other judg- 
ments, for in thoſe caſes the record itſelf is re- 
moved into the court in which the writ of error 
is brought, becauſe in adverſary ſuits errors 
cannot be aſſigned on a tranſcript of a record 
only, but in caſe of fines the tranſcript only 18 
removed on which the errors are aſſigned, and 


if the fine is erroneous, the court of King's 
Bench 
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5 Rep. 36. b. Bench may ſend for the record itſelf and re. 
verſe it, or elſe ſend a writ to the Treaſurer or 
Chamberlain of the court of Common Pleas to 


take it off the file. 


By the ſtatute 23 Eliz. c. 3. ſ. 2. it is enact. 
ed, That no fine ſhall be reverſed for falſe 
© or incongruous latin, razure, interlining, miſ- 
* entering of any proclamations, miſ-returning 
or not returning of the ſheriff, or want of 
form in words and not in ſubſtance.” 


By the ſtatute 10 and 11 ,. 3. c. 14. reciting 
that fines, recoveries, and judgments were re— 
verſible at any time, without reſtraint or limi- 
tation for any error or defect which happened 
therein by the ignorance or careleſineſs of 
clerks, and ſom-times by unavoidable acci- 
if dents, it is enacted, © That no fine, recovery, 
i | S c. ſhall be reverſed or avoided for any 
i « error or deſect therein, unleſs the writ of er- 

| & ror or ſuit for the reverſing ſuch fine, reco- 
| « very, Sc. be brought and proſecuted with 


c effect, within twenty years after ſuch fine le- 
« yied, c. The ſecond ſection of this act 
li ſaves the rights of infants, femes covert, perſons 
non compos, in priſon, or beyond fea, notwith- 

: ſtanding the ſaid twenty years be expired, fo as 
' they bring their writ of error within five years 
| after their diſabilities are removed. 
i 


In 
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In conſequence of this ſtatute a writ of error 
to reverſe a fine mult be brought within twenty 
years after the fine has been levied, and not 
within twenty years after a title has accrued, 
for the time when the fine was levied is the pe- 
riod from which the twenty years are to be 
counted. 


Thus where a writ of error was brought 
19 Geo. 2. to reverſe a common recovery which 
was ſuffered 5 Ann. the defendant pleaded this 
ſtatute in bar; the writ of error not having 
been brought within twenty years after the re- 
covery was ſuffered : to which it was anſwered 
that the plaintiff*s title did not accrue until 
the death of one of the vouchees without iſſue 
in the year 1739. After ſeveral arguments, 
the court determined that the writ of error did 
not lie, becauſe the ſtatute 10 and 11 Will, 3. 
was made to quiet poſſeſſions, and to fix a cer- 
ain period beyond which faces and recoveries 
ſhould not be impeached, for the words ot 
the ſtatute are expreſs “ twenty years at- 
ter ſuch tine levied, or recovery ſuffered.” 
And it has rot the words which are in the 
ſtatute of fines, vg. after the title accrued.” 
The terminus @ quo is the time when the re- 
covery is {uffered; and if that was once ex- 
ceeded there would be no knowing where to 
ſtop: A reverſioner after an eitate tail which 
had ſubſiited above a century, might upon this 
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principle be allowed to reverſe a common re. 
covery ; whereas perſons in reverſion were ne- 
ver the objects of the legiſlature's care, it was 
ſufficient that they had a chance of the rever. 
ſon's veſting within the twenty years, in which 
caſe they might bring a writ of error, but not 
afterwards, 


A writ of error can only be brought to re- 
verſe a judgment in a court of record, for to 
amend errors in a baſe court which is not of 
record, a writ of falſe judgment or a writ of 


deceit lies. 


Thus if a perfon levies a fine of lands held 
in antient demeſne, the lord may reverſe it by 
writ of deceit. | 


The lord of a manor held in antient demeſne 
is not barred of his writ of deceit by the death 
of any of the parties to the fine. 


Thus where a writ of deceit was brought 
by the lord of a manor held in antient de- 
meſne to avoid a fine levied of lands held of 
him as of the ſaid manor, It was argued ſor 
the defendant, that the cognizor and the cog- 
nizee being both dead, the lord could not now 
maintain an action of deceit, beczuſe it was 
only a perſonal action, and therefore died with 


the perſon. But it was reſolved, that a writ of 
deceit 


Fines. 


deceit did lie in ſuch a cafe againſt the heir of 
the cognizor or cognizee, becaule it was a real 
deceit and did not reſemble the perſonal 
' deceit of non- ſummons; and if the law were 
otherwiſe, the lord of a manor held in antient 
demeſne would be for ever barred of his right 
of inheritance, in caſe the parties to ſuch a fine 
ſhould happen to die the day aiter it was levied. 


Although a fine cannot be reverſed but by a 
writ of error, yet its effects may be avoided in 
leveral other ways. 


There were four modes of avoiding a fine 
at common law, two by matters of record and 
two by acts in paris, Thoſe by matter of re- 
cord were, a real action commenced within a 
year and a day after the fine was levied, and an 
entry of a claim on the record of the foot of 
the fine itſelf in this manner, 7alis venit et ap- 
ponit clameum ſuum. Thoſe by acts in pais were 
a lawful entry upon the land by the perſon who 
had a right, and in caſe that could not be done, 
then a continual claim, 


By the ſtatute 4 Hen. 7. ali thoſe who are 
affected by a fine mult purſue their title by way 
of action or lawful entry, fo that a claim en- 
tered on the record of a ng would now be in- 
eteRual, 
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An action commenced within five years after 
a fine has been levied, will be ſufficient to avoid 
it aitho* judgment be not obtained within ſeven 
years afterwarcs ; but ſuch action mult be 
proſecuted with effect, for if an action be com- 
menced within the time preſcribed, and after- 
wards diſcontinued it will not avoid a fine. 


A bill filed in Chancery is not ſuch a claim 
under the ſtatute 4 Hen 7. as will avoid a fine, 
becauſe a bill in equity is no action. 


A fine may alſo be avoided by an actual 
entry made on the lands whereof the fine has 
been levied, But if the right of entry be 
taken away and a right of action only remains, 
as where a. hne works a diſcontinuance, there 
an actual entry on the land will not avoid the 
fine, but an action muſt be brought. 


This actual entry muſt be made by the per- 
fon who has & right to the lands, or ſome 
one appointed by him; for a perſon who has 
a right of entry may empower another to enter 
tor him. But if a ſtranger makes an entry on 
lands whereof a fine has been levied in the 
name of a perſon who has a right to avoid the 
fine, without any preceding command, or ſub- 
tequent aſſent, within five years, by the perſon 
who has the right, it will not now be ſufficient; 


tor the {tatute 4 Zen, 7. bars all perſons who 
do 


Fines. 


do not claim within five years, by which means 
an election is given to all thoſe who have a 
right at the time when a fine is levied to 
claim or not, and a ſtranger cannot make this 


clection tor them. 


Thus where a diſſeiſor levied a fine with pro- 
clamations, the diflciſee not knowing of it, and 
a ſtranger made an eniry before five years had 
paſſed to the ule of the diſſeiſee, but the diſ- 
ſeiſee did not aſſent to it, until the five years 
had expired. — It was determined by all the 


Judges that the aſſent of the diſſciſce to the p 


entry after the five years had expired, was not 
ſufficient to render it valid, becauſe the ſtatute 
of fines ought to be taken ſtrictly, being made 
for the eſtabliſhment of repoſe and tranquility. 


A perſon in reverſion, expectant on a leaſe 
for life or years, or the lord of a tenant by 
copy, may enter in the name of the tenant for 
life, the tenaat for years, or the copyholder, to 
ſave thoſe particular intereſts as well as their 
own freehold and inheritance, and the entry of 
thoſe particular tenants will alſo fave the rights 
of the lord or leſſor, on account of the privity 
of eſtate which is berween them. 


Guardian by nurture or in ſocage, may alſo 
enter in the name of his ward to avoid a fine, 


and ſuch an entry will be good. 
2. The 
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The delivery of a declaration in ejectment 
does not amount to ſuch an entry as will avoid 
a fine, even though the defendant appears to it 
and confeſſes Icale, entry and ouſter, for there 
mult be an actual entry made animo clamandi 
whereas in an ejectment there is only a fictiti- 
tious or ſuppoſed entry for the purpoſe of 
making a demiſe: and the entry mult be made 


before the time when the demiſe is laid. 


The claim to avoid a fine muſt be of ſuch a 
nature as correſponds with the eſtate, and there- 
fore no entry by a ceffui que truſt, no claim or 
other legal act is ſufficient to avoid a fine, or 
ſuſpend the bar by nonclaim in a fine levied of 
a truſt eſtate, but it muſt be by a bill in 


Chancery. 


By the ſtatute 4 Ann. c. 10, ſ. 16. it is en- 
acted, „ That no claim or entry to be made 
of or upon any lands, tenements, or heredi- 
it taments, ſhall be of any force or effect to 
© avoid any fine levied, or to be levied with 


b proclamations, according to the form of the 


te (tatute in that caſe made and provided in the 
« court of Common Pleas, or in the courts of 
« ſeffions in any of the counties palatine, or 
* in the courts of grand ſeſſions in Wales, 


* ſhall be a ſufficient entry or claim within the 


<« ſtatute of limitations, unleſs upon ſuch entry 


* or claim an action ſhall be commenced wich- 
: GS in 
in 


„ DEE ut 
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« in one year next after the making of ſuch 
c entry or claim, and proſecuted with effect.“ 


It has been ſhewn in a former chapter, that 
unleſs ſome one of the parties to a fine had an 
eſtare of frechold in the lands whereof it was 
levied, it was totally void, as to all ſtrangers, 
and might be avoided at any time by pleading 
guod partes finis nec eorum aliquis tempore levationis 
fints, nibil habuerunt nec eorum aliquid habuit, &c, 


ſed quidam J. S. cujus ftatum ipſe Babet. 


This mode of avoiding a fine ſeems to have 
been already eſtabliſhed in the time of Brafon. 
Excuſatur etiam quis quod clameum non appo- 
fuerit, ſcilicet ubi fints ipſo jure fit nullus, ut fi 
fafius fuit de tenemento quod alius tenuit, ut fi 
inſe qui debuit clameum appoſuiſſe, vel anteceſſor 
ſuns, fuit in ſeiſina de eadem re quando Anis 
fatus fuit, es non ille vel anteceſſor ſuus qui 
nem allegat, vel fi fnis factus fuerit per dolum 
& fraudem, vel alio modo in alterius præjudi- 
cium, quod finis tenere non devear. 


This plea might originally have been plead- 
ed by any perſon who was not a party to the 
line, and there is a very long caſe in the 
rolls of parliament, 14 Ez. 3. No. 31. in 
which it was determined, that a ſtranger ſhould 
be allowed this averment, but by the ſtatute 
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4 Hen. 7. parties and alſo privies to a fine, 
are deprived of this pla; and as it is 
now determined that the iſſue in tail are 
meant by the word privy, it follows that 
they cannot avoid a fine on this ground, 


A fine may alſo be avoided by an averment 
of traud, in conſequence of the ſtature 27 
Eliz. c. 4. where it appears to have been 
levied to ſecret uſes, fur the purpoſe of de- 
ceiving purchaſers, or by an averment of 
uſury, under the ftatute 13 Elz. c. 8. 


If there are two perſons of the fame name, 
and one of them levics a fine of the other's 
land ; or a ſtranger levies a fine in the name 
of the perſon who is owner of the land, in 
both cafes, the fine may be avoided by plead- 


ing the ſprcial matter. 


In ſome cales the court of Common Pleas 
will vacate and ſet aide a fine upon motion, 
although the king's ſilver has been paid, and 
the fine compleated, without putting the 
parties to the trouble and expence of a writ 
of error. 


Thus where it evidently appeared to the 
court, that a huſband had prevailed on his 
wife to levy a fine, ſhe being but ſixteen years 

| old, 
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old, the court vacated the fine, and cauſed 
the exemplification to be delivered up. 


Although a fine duly levied is as eſfectual 
and binding in a court of equity, as in a 
court of law, becauſe it is one of the common 
aſſurances of the realm, and was originally 
inſtituted for the purpoſe of ſecuring thoſe 
who were in poſſeſſion of lands, yet if any 
frau] or undue practice appears to have been 
uſed in obtaining a fine, the court of Chancery 
has then a power of relieving againſt it, as 
much as againſt any other kind of conveyance, 
for although it might be extremely 1:mproper 
and inconvenient, to admit of an averment 
againſt a fine obtained by fraud, becauſe it 
would be dangerous to permit the evidence of 
a record to be queſtioned in any caſ- what- 
ever, yet as there 1s a method in which relief 
may be given in caſes of this kind, without 
contradicting the principles of the common 
law, it is highly proper, that a court of equity 
ſhould adopt it, and the chancellor appears to 
have exerciſed this juriſdiction, as early as the 


reign of Queen Elizabeth, 


The court of Chancery however does not 
abſolutely ſet aſide a fine ſo obtained, nor 
does it ſend the party aggrieved to the court 
of Common Pleas to get it reverſed, but it 
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conſiders all thoſe who have taken an eſtate by 
ſuch a fine, with notice of the fraud, as truſtees 


for the perſons who have been defrauded, and 


decrees a re-conveyance of the lands, on the 
general ground of laying hold of the ill con- 
ſcience of the parties, to make them do that 
which is neceſſary, for reſtoring matters to 
their former ſituation, But with reſpect to 
any technical error in a fine, or irregularity of 
the commiſſioners who have taken the ac- 
knowledgment of it, it is a matter only cog- 
nizable in the court of Common Pleas, beeauſe 
a fine being of the ſame nature as a judgment, 
is properly examinable in that cqurt only 
where it is entered. 


Thus a perſon having prevailed on a woman 
to levy a fine of ſome houſes, and to execute a 
d-ed, declaring the uſes thereof to imſelf and 
his heirs, it being proved that the woman, at 
the time of levying the fine, declared that ſhe 
mult make uſe of ſome friend's name in truſt 
for herſelf, and ſhe having afterwards de- 
clared in her will, that ſhe only levied the 
fine for the better enabling her to diſpoſe of 
her eſtate, deviſed it to J. S. ſubject to the 
payment of her debis; the court of Chancery 
decreed not only that the lands were liable to 
the debts of the teſtator, but alſo that the 


perſon 
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perſon to whom the uſe was declared, ſhould 
convey it to J. S. according to the will. 


A court of Equity will not ſuffer a fine and 
nonclaim to bar any charge on lands, where 
the perſon who levied the fine had notice of 
ſuch charge. 


Thus where a perſon to whom lands were 
deviſed chargeable with legacies, levied a fine, 
on which there was five years non-claim, gran- 
ted a rent-charge, and mortgaged the lands, 
Decreed that the fine and nonclaim were no bar 
to the legatees, becauſe the deviſee having no 
title but under the will muſt have had notice 
of them. 


A fine levied by a truſtee, will not be al- 
lowed to affect the intereſt of the ceſtui que 


truſt, 


Thus in the caſe of Lord Pomfret v. Lord 
Vindſor, Lord Hard wicke obſerved, that a court 
of equity would not ſuffer a fine levied by a 
truſtee to bar an equitable right, and that if 
a practice of this kind was ſuffered to pre- 
vail, a court of equity might as well be abo- 
liſned by act of parliament. 


A court of equity will not ſuffer an infant 
to be barred by the negligence of his truſ- 
tees, 
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tees, in making a claim within the proper 
time. 


Thus where A. deviſed lands to truſtees, 
until his debts were paid, then to an infant 
and his heirs, the defendant entered on the 
eſtate, and levied a fine, five years paſt, the 
infant brought an ejectment as ſoon as he had 
attained his full age, but was barred by the 
fine and nonclaim. He then brought his 
bill in Chancery, where it was determined, 
that although the fine and nonclaim was a 
good har at law, the legal eſtate being in 


— 


the truſtees, who were of ful age, and ought 
to have entered, yet that che plaintiff ought 
not to ſuffer for their / Jack 2s; and therefore 
the court decreed the poſſeſſion, and an ac- 
count of profits, declaring, that the fine and 
nonclaim ſhould not affect the infant during 


his minority, nor he ſuffer for the /aches of 
his truſtees. 


A mortgagor cannot bar a mortgagee by 
a fine and nonclaim; for although the mort- 
gagee be in reality out of poſſeſſion, yet when 
that is done by the conſent of both parties, 
and che nature of the contract requires that 
it ſhould be ſo, while the intereſt is paid, it 
would be againſt the original deſign of the 


contract, that any act of the mortgagor, ex- 
| cept 
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cept the payment of the money, ſhould de- 
prive the mortgagee of his ſecurity. 


A fine and nonclaim by a mortgagee in 
poſſeſſion, will not bar rhe equity of redemp- 
tion. 


* 


Thus where a fine and nonclaim was plead- 
ed to a bill brought for the redemption of 
mortgage. — The plea was over-ruled. 


Where a fine is levied purſuant to a decree 
of the court of Chancery for a particular pur- 
poſe, that court will not permit 1t to operate 
farther than the decree directs. 


Where a fine 1s levied by a perſon, who 
got poſſeſſion under a forged deed, a court 
of equity will not allow it to have any ope- 
tion. 


If tenants give a conditional poſſeſſion on- 
ly, provided they may pay their rents to a 
third perſon, until a ſuit is determined; a 
fine levied under ſuch a poſſeſſion will not in 
a court of equity be allowed to have any ope- 
ration, 


The intention of marriage articles is fo 
far conſidered in equity, that if a fine be le- 


vied of the lands comprehended in ſuch ar- 
ticles 
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ticles to different uſes, a court of equity will 


compel a conveyance of the lands to the 


Trevor v. 
Trevor. 

1 P. Will. 
622. 

2 Brown. 123. 


uſes of the marriage articles, notwithſtand- 
ing the fine. 


Thus where Sir John Trevor, in conſide- 
ration of his marriage, entered into articles 
to ſettle his eſtate, to the uſe of himſelf for 
life, without impeachment of waſte, remain- 
der to his intended wife for life, remainder 
to the uſe of the heirs-males of his body by 
the ſaid wife, remainder to his own right 
heirs ; the marriage took effect, and Sir 7ohn 
Trevor had iſſue four ſons, but no ſettlement 
was ever made purſuant to the articles. 


Sir Jahn Lare, ſuppoſing himſelf to be 
tenant in tail under the articles, levied three 
fines of the lands, and declared the uſes of 
them to himlelf for life, remainder to his 
fecond ſon in tail, and afterwards died in- 
teſtate, by which means a conſiderable real 
and perſonal eſtate devolved to his eldeſt 
ſon, who, notwithſtanding, filed his bill, 
prayinga ſpecific performance of the articles. 
The ſecond brother pleaded, among other 
things, the'fines and five years non-claim ; 
but it was decreed, that the lands comprized 
in the articles ſhould be conveyed to the eldeſt 
{on in tail, and this decree was affirmed in the 
Houſe of Lords. 
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By the common law, if an infant or idiot 
has by any neglect or contrivance been per- 
mitted to levy a fine, his declaration of the 
uſes thereof will be good, ſo long as the fine 
remains in force, and if the fine is never re- 
verſed, his declaration of the uſes will be 
binding and concluſive on him and his heirs 
for ever; becauſe the law will not preſume 
that a fine, which is a ſolemn act on record, 
has been levied by a perſon under ſuch diſ- 
abilities, and therefore until the fine which is 
the principal is annulled, the declaration of 
the uſes thereof will remain good. 


Thus ſtands the common law on this point. 
But as the Court of Chancery has in many 
inſtances compelled perſons who had ob- 
rained eſtates under a fine in a fraudulent 
manner, to reconvey them to thole who were 
really intitled thereto, it may be reaſonably 
inferred, that if a caſe of this kind were now 
to ariſe, the Court of Chancery would inter- 
pole its authority, and not ſuffer the declara- 
tion of uſes of a fine levied by an idiot to bar 
his heirs, as no fraud can be more evident 
than that of obtaining a conveyance from a 
perſon of this deſcription, 
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